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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,

:

Plaintiff/Appellee,

:

v.

:

MATTHEW KAHL

?

Defendant/Appellant.

Case No. 900355-CA
Priority No. 2

t

STATEMENT OF JURISDICTION
Jurisdiction is conferred on this Court by Utah Code Ann.
section 78-2a-3(2)(e) (jurisdiction over criminal convictions less
than first degree felonies).
STATEMENT OF ISSUE
1. Did the trial court lack jurisdiction to impose sentence?
STANDARD OF REVIEW
The trial court's conclusions of law are entitled to no
deference by this court, and are reversible if incorrect.

State v.

Johnson, 771 P.2d 326, 327 (Utah App.), cert, denied, 781 P.2d 878
(Utah 1989).
STATUTES AND CONSTITUTIONAL PROVISIONS
The following statutes and constitutional provisions will
be relied upon, and are contained either in the body of the brief or
in Appendix 1:
Constitution of United States, Article I, section 10
Constitution of Utah, Article I section 18
Utah Code Ann. section 77-18-1 (1980-1990)

STATEMENT OF THE CASE
Mr. Kahl was convicted of robbery on April 9, 1981 (R.
21).

The trial court placed him on probation for two years on April

9, 1981 (R. 21).
The trial court issued an order to show cause why Mr.
Kahl's probation should not be revoked on June 29, 1981 (R. 28). At
the hearing on the order to show cause, Mr. Kahl admitted the
allegations in the order to show cause, and the trial court
continued disposition of the case pending a ninety day evaluation of
Mr. Kahl (R. 33-39).

The trial court did not revoke Mr. Kahl's

probation (R. 33-39).
On September 17, 1981, Mr. Kahl absconded from the ninety
day evaluation (R. 41), and was later imprisoned in Wisconsin on a
Wisconsin charge (R. 55). Mr. Kahl's probation was revoked on May
23, 1990 (R. 79).
STATEMENT OF FACTS
When Mr. Kahl was imprisoned in Wisconsin, Mr. Kahl filed
for disposition of the Utah detainer that he presumed was pending
against him (T. 5/23/90 6, 12-13).

The State of Utah apparently

then filed a detainer against Mr. Kahl (R. 53). Although the Utah
authorities were aware of the duration of Mr. Kahl's Wisconsin
sentence (R. 55), Utah did not pursue the detainer held against Mr.
Kahl in Wisconsin, if one had been filed at all, for Mr. Kahl was
released from the Wisconsin prison and placed on parole in Wisconsin
(T. 5/23/90 6-7, 13).
Years later, Mr. Kahl was extradited from Nevada, and
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brought before the Utah court on April 6, 1990 (T. 4/21/90

2; R. 60),

On May 23, 1990, when Mr. Kahl came before Judge Brian (who
replaced Judge Dee) on an order to show cause why Mr. Kahl's
probation should not be revoked, which order contained allegations
relating to Mr. Kahl's initial violation of Utah probation in 1981
and subsequent conduct, the trial court adopted the position of the
prosecutor.

The essence of the argument and ruling is that under

Utah Code Ann. section 77-18-1, the filing of the order to show
cause in 1981 tolled the running of Mr. Kahl's probation, and that
the State had no obligation to dispose of the case beyond filing of
the 1981 order to show cause (T. 5/23/90 2-3; 9). The court then
revoked Mr. Kahl's probation and reimposed the original sentence
initially defined by Judge Dee (R. 79).
SUMMARY OF ARGUMENT
Mr. Kahl's probation expired on April 9, 1983, two years
after it began running.

The statute governing probation, Utah Code

Ann. section 77-18-1, did not contain a tolling provision until
1984.

In applying the tolling provision to Mr. Kahl's probation,

the trial court was acting without jurisdiction over Mr. Kahl, and
in effective violation of standards prohibiting ex post facto
laws.
Assuming arguendo that Mr. Kahl's probation had not yet
expired, because the State failed to pursue the probation violation
in a timely fashion, it should be barred from doing so.
Mr. Kahl is entitled to immediate release.

-3-

ARGUMENT
I.
THE TRIAL COURT HAD NO JURISDICTION
TO SENTENCE MR. KAHL.
As noted above in the statement of the case, the trial
court adopted the prosecutor's argument that under Utah Code Ann.
section 77-18-1, Mr. Kahl's probation was tolled when the order to
show cause was filed in 1981.

This ruling was incorrect because

under the version of Utah Code Ann. section 77-18-1 governing Mr.
Kahl's probation, there was no tolling provision.
At the time that Mr. Kahl was placed on probation in April
of 1981, the 1980 version of Utah Code Ann. section 77-18-1
governed, and provided as follows:
(1) On a plea of guilty or no contest or
conviction of any crime or offense, if it appears
compatible with the public interest, the court
may suspend the imposition or execution of
sentence and place the defendant on probation for
such period of time as it determines. The legal
custody of all probations is vested in the court
having jurisdiction of the offender and the chief
agent of the adult probation and parole section
of the state division of corrections. In cases
that do not involve an indeterminate sentence,
the period of probation may exceed the length of
time of the maximum sentence that could be
imposed.
(2) Prior to imposing any sentence for an
offense for which probation may be granted, the
court may, with the concurrence of the defendant,
continue the date for the imposition of sentence
for a reasonable period of time for the purpose
of obtaining a pre-sentence report on the
defendant. The contents of the report shall be
confidential. The court may disclose all or
parts of the report to the defendant or his
counsel as the interest of justice requires. At
the time of sentence, the court shall hear any
testimony or information the defendant or the
prosecuting attorney may wish to present
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concerning the appropriate sentence. Such
testimony or information shall be presented in
open court on record and in the presence of the
defendant.
(3) After hearing, the court may increase or
decrease the probation period and may revoke or
modify any condition of probation. While on
probation, and as a condition thereof, the
defendant may be required to pay, in one or
several sums, any fine imposed at the time of
being placed on probation and may be required to
make restitution or reparation to the aggrieved
party or parties for pecuniary damages as
provided in section 76-3-201 caused by the
offense to which the defendant had pleaded
guilty, no contest or for which a conviction was
had. The defendant may be required to pay
amounts required under provisions of section
77-32a-l through 77-32a-14. He may also be
required to provide for the support of others for
whose support his is legally liable, to
participate in rehabilitation programs as may be
available, and to serve a period of time in the
county jail not to exceed one year.
(4)(a) Probation may not be revoked except
upon a hearing in court and a finding that the
conditions of probation have been violated.
(b) Upon the filing of an affidavit
alleging with particularity facts asserted to
constitute violation of the conditions of
probation, the court which authorized probation
shall determine whether the affidavit establishes
probable cause to believe that revocation or
modification of probation may be justified. If
the court determines that there is probable
cause, it shall cause to be served on the
defendant a copy of the affidavit and an order to
show cause why his probation should not be
revoked or modified.
(c) The order to show cause shall specify
a time and place for the hearing, which shall be
within seven days of the service upon the
defendant unless he shows good cause for a
continuance, and shall inform the defendant of a
right to be represented by counsel at the hearing
and to have counsel appointed for him if he is
indigent. The order shall also inform the
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defendant of a right to present evidence as
provided in the Utah Rules of Civil Procedure.
(d) At the hearing, the defendant shall
admit or deny the allegations of the affidavit.
If the defendant denies the allegations of the
affidavit, the prosecuting attorney shall present
evidence on the allegations, which need not be
evidence admissible in a trial. The persons who
have given adverse information on which the
allegations are based shall be presented as
witnesses subject to questioning by the defendant
unless the court for good cause otherwise
orders. The defendant may call witnesses, appear
and speak in his own behalf, and present evidence.
(e) After hearing, the court shall make
findings of fact. Upon determining that the
defendant violated the conditions of probation,
the court may order the probation revoked,
modified or continued. If probation is revoked,
the defendant shall be sentenced or the sentence
previously imposed shall be executed.
Reference to Appendix 1, which contains the 1980 version of
Utah Code Ann. section 77-18-1 and all subsequent versions of the
statute demonstrates that there was no provision tolling the running
of probation until March 29, 1984, almost a year after Mr. Kahl's
probation had expired.
Because Mr. Kahl's probation had expired almost six years
prior to the revocation, the trial court had no jurisdiction to
revoke the probation or to sentence Mr. Kahl to prison.

See State

v. Green. 757 P.2d 462, 464 (Utah 1988)("[T]he power to revoke
probation must be exercised within legislatively established
limits.").
Because the effect of the trial court's application of the
tolling provision to Mr. Kahl's probation was to enhance the penalty
from nonexistence on April 9, 1983 to existence on May 23, 199 0, and
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to impair Mr. Kahl/s defense to the probation revocation
proceedings, it violated standards against ex post facto laws.

See

e.g., Constitution of United States, Article I, section 10;
Constitution of Utah, Article I section 18; Belt v. Turner, 483 P.2d
425 (Utah 1971).
II.
THE STATE WAIVED THE PROBATION VIOLATION.
As noted above in the statement of the case, Mr. Kahl
attempted to resolve his probation violation in 1981, and the State
was aware of Mr. Kahl's whereabouts and pending 2 year Wisconsin
prison sentence. While Mr. Kahl's attempt to file a disposition of
the Utah detainer he presumed was lodged against him was legally
I
precluded, Carchman v. Nash, 473 U.S. 716 (1985), the State could
have extradited Mr. Kahl from Wisconsin, or issued unlimited
warrants to obtain custody of him when he was released from the
Wisconsin prison, Utah Code Ann. section 77-30-1 et seg..
Defense counsel argued that the case should be dismissed
because the State inexplicably failed to pursue disposition of the
probation revocation charges in a timely manner (T. 5/2 3/90 5-7,
14).

The trial court ruled that the inapplicable 1990 tolling

provision limited the State's duties in probation revocation
proceedings to filing an order to show cause, and possibly to filing
a warrant of arrest (T. 5/23/90 6 ) . 1

I
1. While the prosecutor and Judge Brian agreed that under
Utah Code Ann. section 77-18-1, a prosecutor had no duty to resolve
probation revocation proceedings beyond filing an order to show
cause, because the order to show cause tolls the running of
(continued)
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As this case demonstrates, the effect of such a limited duty upon
the State would be to allow the State to indefinitely suspend a
probationer's sentence.

In State v. Green, 757 P.2d 465 (Utah

1988), the court recognized that untimely probation revocation
proceedings effectively suspend sentences indefinitely, in violation
of Utah law.
Several other jurisdictions have explicitly recognized what
Green's ban on suspended sentences implies: the State has a duty to
use due diligence in completing probation revocation proceedings.
Comparison of the facts in this case and the facts in those cases
recognizing the State's duty to use due diligence in completing
probation revocation proceedings leads to the conclusion the Mr,
Kahl is entitled to release from prison and dismissal of the case.
See e.g. United States v. Gernie, 228 F.Supp. 329 (S.D.N.Y.
1964)(warrant for probation violation was not executed in a
reasonably timely manner when prosecution made no effort to execute
warrant and could have located the defendant if due diligence had
been exercised);

People v. Cooper. 280 N.Y.S.2d 920 (County Court

1967)(probation officers failed in duty to use due diligence in
executing probation violation warrant; because there was no evidence
that the defendant was trying to evade, probation violation charge
dismissed)•

(footnote 1 continued)
probation, the State could not have been reasoning in this manner
during the running of Mr. Kahl's probation, because there was no
tolling provision in the statute at that time.
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CONCLUSION
Mr. Kahl is entitled to immediate release from the Utah
State prison and dismissal of this case.
Respectfully submitted this S*vt day of MJALC^A^,

1990.

LYNN Ry BROWN
Attorney for Mr. Kahl

1
(Ll5ABEWl5?|i5o<
EJLIEABE'WI
' HOLBROOK

A'ttoifney for Mr. Kahl
CERTIFICATE OF DELIVERY
I, ELIZABETH HOLBROOK, hereby certify that eight copies of
the foregoing will be delivered to the Utah Court of Appeals, 4 00
Midtown Plaza, 230 South 500 East, Salt Lake City, Utah 84102, and
four copies to the Attorney General's Office, 236 State Capitol,
Salt Lake City, Utah 84114, this ^?AJL

dav~xy£^j^^^^

El4ZABElirH HOLBROOK
DELIVERED by
this

day of

1990.
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APPENDIX 1
STATUTES AND CONSTITUTIONAL PROVISIONS

Constitution of United States, Article I, section 10
No state shall enter into any treaty,
alliance, or confederation; grant letters of
marque and reprisal; coin money; emit bills of
credit; make any thing but gold and silver coin a
tender in payment of debts; pass any bill of
attainder, ex post facto law, or law impairing
the obligation of contracts, or grant any title
of nobility.

Constitution of Utah, Article I, section 18
No bill of attainder, ex post facto law, or
law impairing the obligation of contracts shall
be passed.

[14l|

CODE OF CRIMINAL PROCEDURE

Ch. 15

When a defendant who has given bail appears for trial, the court may, at
any time after his appearance for trial, order him to be committed to the
custody of the proper officer to await the judgment or further order of the
court.
CHAPTER 18
Till- JUOGMHNT
77-18-1. Suspension
tion.

of

sentence—Probation—Period—Conditions—Revoca-

(1) On a plea of guilty or no contest or conviction of any crime or
offense, if it appears compatible with the public interest, the court may suspend the imposition or execution of sentence and place the defendant on probation for such period of time as it determines. The legal custody of all pro :
bationers is vested in the court having jurisdiction of the offender and the
chief agent of the adult probation and parole section of the state division of
corrections. In cases that do not involve an indeterminate sentence, the
period of probation may exceed the length o» time of the maximum sentence
that could be imposed.
(2) Prior to imposing any sentence for an offense for which probation
may be granted, the court may. with the concurrence of the defendant, continue the date for the imposition of sentence for a reasonable period of time
for the purpose of obtaining a pre-sentence report on the defendant. The
contents of the report shall be confidential. The court may disclose all or
parts of the report to the defendant or his counsel as the interest of justice
requires. At the time of sentence, the court shall hear any testimony or
information the defendant or the prosecuting attorney may wish to present
concerning the appropriate sentence. Such testimony or information shall be
presented in open court on record and in the presence of the defendant.
(3) After hearing, the court may increase or decrease the probation
period and may revoke or modify any condition of probation. While on probation, and as a condition thereof, the defendant may be required to pay, in
one or several sums, any fine imposed at the time of being placed on proba :
tion and may be required to make restitution or reparation to the aggrieved
party or parties for pecuniary damages as provided in section 76-3-201 caused
by the offense to which the defendant had pleaded guilty, no contest or for
which a conviction was had. the defendant may be required to pay amounts
required under provisions of section 77-32a-l through 77-32a-14'. He may
also be required to provide for the support of others for whose support he is
legally liable, to participate in rehabilitation programs as may be availabk
and to serve a period of time in the county jail not to exceed one year.

Ch. 15
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(2) In all cases, proof of the sale, furnishing, bartering or procuring of
any lottery ticket, share or interest therein, or of any instrument purporting
to be a ticket, or part or share of any ticket shall be evidence that the share
or interest was signed and issued according to its purport.
77-17-7. Conviction on testimony of accomplice—Instruction to jury.
(1) A conviction may be had on the uncorroborated testimony of an
accomplice.
(2) In the discretion of the court, an instruction to the jury may be given
to the effect that such uncorroborated testimony should be viewed with caution, and such an instruction shall be given if the trial judge finds the testimony of the accomplice to be self contradictory, uncertain or improbable.
77-17-8. Mistake in charging offense—Procedure.
If at any time before verdict or judgment a mistake has been made in
charging the proper offense, and it appears that there is probable cause to
believe that the defendant is chargeable with another offense, the court may
commit him or requite him to give bail for his appearance to answer to the
proper charge when filed, and may also require witnesses to give bail for their
appearance.
77-17-9. Separation or sequestration of jurors—Oath of officer
custody.

having

(1) The court, at any time before the submission of the case to the jury,
may permh the jury \o separate or order that it be sequestered in charge of a
proper officer.
(2) If the jury is sequestered the officer shall be sworn to keep the jurors
together until the next meeting of the court, to prevent any person from
speaking or communicating with them, and not to do so himself on any subject connected with the trial, and to return the jury to the court pursuant to
its order.
77-17-10. Court to determine law; the jury, the facts.
(1) In a jury trial, questions of law are to be determined by the court,
questions of fact by the jury.
(2) The jury may find a general verdict which includes questions of law as
well as fact but they are bound to follow the law as stated by the court.
77-17-11. Jury to retire for deliberation—Oath of officer having custody.

(4)(a) Probation may not be revoked except upon a hearing in court and
a finding that the conditions of probation have been violated.
(b) Upon the filing of an affidavit alleging with particularity facts asserted
to constitute violation of the conditions of probation, the court which authorized probation shall determine whether the affidavit establishes probable
cause to believe that revocation or modification of probation may be justified.
If the court determines that there is probable cause, it shall cause to be
served on the defendant a copy of the affidavit and an order to show cause
why his probation should not be revoked or modified.

After hearing the court's instructions and arguments of counsel, the jury
shall retire for deliberation. An officer shall be sworn to keep them together
in some private and convenient place and not permit any person to speak to
or communicate with them or to do so himself except upon the order of the
court, or to ask them whether they have agreed on a verdict. He shall return
them to court when they have agreed and the court has so ordered, or when
otherwise ordered by the court.
77-17-12. Defendant on hail appearing for trial may be committed.

Ch. 15
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(c) The order to show cause shall specify a time and place for the hearing, which shall be within seven days of the service upon the defendant unless
he shows good cause for a continuance, and shall inform the defendant of a
right to be represented by counsel at the hearing and to have counsel
appointed for him i( he is indigent. The order shall also inform the defendant
of a right to present evidence as provided in the Utah Rules of Civil Procedure.
(d) At the hearing, the defendant shall admit or deny the allegations of
the affidavit. If the defendant denies the allegations of the affidavit, the
prosecuting attorney shall present evidence on the allegations, which ncai not
be evidence admissible in a trial. The persons who have given adverse information on which the allegations are based shall be presented as witnesses subject to questioning by the defendant unless the court for good cause otherwise
orders. The defendant may call witnesses, appear and speak in his own
behalf, and present evidence.
(e) After hearing, the court shall make findings of fact Upon determining that the defendant violated the conditions of probation, the court may
order the probation revoked, modified or continued. If probation is revoked,
the defendant shall be sentenced or the sentence previously imposed shall be
executed.
77-18-2. Expungement and sealing of records.
(l)(a) Any person who has been convicted of any crime within this state
may petition the convicting court lor a judicial pardon and for sealing of his
record in that court. At the time the petition is filed and served upon the
prosecuting attorney, the court shall set a date for a hearing and notify the
prosecuting attorney for the jurisdiction of the date set for hearing. Any
person who may have relevant information about the petitioner may testify at
the hearing and the court, in its discretion, may request a written evaluation
of the adult parole and probation section of the state division of corrections.
(b) If the court finds the petitioner for a period of five years in the case
of a class A misdemeanor or felony, or for a period of three years in the case
of other misdemeanors or infractions, after his release from incarceration,
parole or probation whichever occurs last, has not been convicted of a felony
or of a misdemeanor involving moral turpitude and that no proceeding involving such a crime is pending or being instituted against the petitioner and further finds that the rehabilitation of petitioner has been attained to the satisfaction of the court, it shall enter an order that all records in petitioner's case
in the custody of that court or in the custody of any other court, agency or
official be sealed. The provisions of this subsection shall not apply to violations for the operation of motor vehicle under title 41. The court shall also
issue to the petitioner a certificate stating the court's finding that he has satisfied the court of his rehabilitation.
(2) (a) In any case in which a person has been arrested with or without a
warrant, that individual after 12 months, provided there have been no intervening arrests, may petition the court in which the proceeding occurred, or, if
there were no court proceedings, any court in the jurisdiction where the
arrest occurred, for an order expunging any and all records of arrest and
detention which may have been made, if any of the following occurred:
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(i) He was released without the filing of formal charges;
(ii) Proceedings against him were dismissed, he was discharged without a
conviction and no charges were refiled against him within 30 days thereafter,
or he was acquitted at trial; or
(iii) The record of any proceedings against him has been sealed pursuant
to subsection (1).
(b) If the court finds that the petitioner is eligible for relief under this
subsection, it shall issue its order granting the relief prayed for and further
directing the law enforcement agency making the initial arrest to retrieve any
record of that arrest which may have been forwarded to the Federal Bureau
of Investigation and the Utah Bureau of Criminal Identification.
(c) This subsection shall apply to all arrests and any proceedings which
occurred before, as well as those which may occur after, the effective date of
this act.
(3) Employers may inquire concerning arrests or convictions only to the
extent that the arrests have not been expunged or the record of convictions
sealed under this provision. In the event an employer asks concerning arrests
which have been expunged or convictions the records of which have been
sealed, the person who has received expungement of arrest or judicial pardon
may answer as though the arrest or conviction had not occurred.
(4) Inspection of the sealed records shall be permitted by the court only
upon petition by the person who is the subject of those records and only to
the persons named in the petition.
77-18-3. Disposition of fines.
Fines imposed by the district court shall be turned into the county treasury, except such fines as are imposed by the district court in cases appealed
from a circuit court or a municipal justice's court, which fines, when collected, shall be by the county clerk covered, one-half into the county treasury
and one-half into the treasury of the city or town from which the case was
appealed; and except further, such fines as are imposed by the district court
in cases appealed from precinct justices' courts, which fines, when collected,
shall be covered by the county clerk into the county treasury, and except further as otherwise specifically provided by law.
77-18-4. Sentence—Term—Construction.
Whenever a person is convicted of a crime and the judgment provides for
a commitment to the state prison, the court shall not fix a definite term of
imprisonment unless otherwise provided by law. The sentence and judgment
of imprisonment shall be for an indeterminate term of not less than the minimum and not to exceed the maximum term provided by law for the particular
crime. Except as otherwise expressly provided by law. every sentence,
regardless of its form or terms, which purports to be for a shorter or different
period of time, shall be construed to be a sentence for the term between the
minimum and maximum periods of time provided by law and shall continue
until the maximum period has been reached unless sooner terminated or commuted by authority of the board of pardons.

Ch. 58

CITILS, TOWNS AND SUBDIVISIONS

[342]

donated or transferred to any person or business entity for or in consideration
of personal services, materials property or any other thing whatsoever
(13) [The word—assist [ Assist means to act or offer or agree to act,
in such a wav as to help represent aid advise furnish intormation to, or
otherwise provide assistance to a person or business entity believing that
such action is of help aid advice or assistance to such person or business
entity and with the intent to so assist such person or business entity
(14) [The wordti—governmental action —ffltM«| Governmental action"
means anv action on the part of the state a political subdivision, or an
agenev including but not limited to

[343|
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CODE OF CRIMINAL PROCEDURE
CHAPTER 59
H B No 43

(Passed February 9

1981

In elfcci May 12 1981 )

RESTITUTION BY CRIMINALS
AN ACT RELATING TO RESTITUTION BY CRIMINALS, PROVIDING THAT COURTS
STATE RtASONS FOR PROVIDING OR NOT PROVIDING RESTITUTION, PROVIDING
FOR A PECUNIARY DAMAGE REPOR1 TO THE COURT BY ADUl T PROBATION \ N D
P A R O I F , AND PROVIDING THAT RESIITUTION, AS DETERMINED BY THE COLRT,
SHAIL BE A CONDITION Oh PROBA1ION AND PAROLE

(a) Anv decision determination finding ruling or order and
(b) Anv grant pavment award license contract subcontract, transaction decision sanction or approval or the denial thereof or the failure to
act in respect to
Approved March 28 1981

THIS ACT AMENDS SECTION 76 3 201, UTAH CODE ANNOTATED 1953. AS LAST
AMENDED BY CHAPTER 69, LAWS O t UTAH 1979, SECTION 77 18 I AND SECTION
77 27 3, UTAH CODE ANNOTATED 1953, AS ENACTED B \ CHAPTER 15, LAWS OI«
UTAH 1980

Be it enacted by the Legislature of the State of Utah
Section 1. Section amended.
Section 76-3 201 Utah Code Annotated 1953, as last amended by Chapter
69, Laws of Utah 1979, is amended to read

CHAPTER 58
«> B Mo 261

(Passed Mirth 10 1981

In effect May 12. 1981 )

POWER GLNfrRAllON B\ lOVYNS
AN ACT RELATING TO CITIES AND TOWNS. PROVIDING AUTHORITY IN TOWNS TO
CONSTRUCT, OPERATE. AND MAIN IAIN ELECTRIC POWER GENERATION FACILITIES

76-3-201. Sentences or combination of sentences allowed—Civil penalties—
Restitution—Definitions.
(1) Within the limits prescribed by this chapter, a court may sentence a
person adjudged guilty ot an offense to any one of the following sentences or
combination of such sentences
(a) To pay a fine, or

THIS ACT ENACTS SECTION 10 IJ 14 5. LTAH CODE ANNOTATED 1953.

Be it enacted b\ the Legislature of the State of Utah
Section I.

Section enacted

Section 10 13 14 5 Utah Code Annotated 1953 is enacted to read
10-13-14 5.

Electric power generation facilities authorized

They may construct maintain and operate electric power generation facil
itics or authorize the construction maintenance and operation of such facili
ties by others or purchase or lease such facilities from any person or c o r P ° r *
Hon and they may sell and deliver the surplus electric power not required by
the town or inhabitants to others bc\ond the corporate limits of the town
Approved March 27, 1981

(b) To removal from and/or disqualification of public or private office, or
(c) To probation, or
(d) To imprisonment, or
(e) To death
(2) This chapter shall not deprive a court of authority conferred by law
to forfeit property, dissolve a corporation, suspend or cancel a license or
permit removal of a person from office, cite for contempt or impose any
other civil penalty A civil penalty may be included in a sentence
(3) (a) When a person is adjudged guilty of criminal [aeHvHtesj activity
which [have] has resulted in pecuniary damages, in addition to any other sentence it may impose, the court [mt*y| shall order that the defendant make res
htution to the victim or victims of the offense of which the del end ant has
Ejeaded guilty is convicted or to the victim of any other criminal conduct
J*dQliIled by the defendant to the sentencing court unless the court in applying
iijl^ntena in section 3 (b) of this chapter, finds that restitution is inappropni ^ L j f j h e court determines that restitution is appropriate or inappropriate,
lhi_court shall make the reasons for the decision a part of the couit rciord
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(b) In determining whether or not to order restitution, or restitution which
is complete, partial or nominal, the court shall take into account:
(i) The financial resources of the defendant and the burden that payment
dlfenUan' IOn """ lmP°S^

"^ ^

^ ^

t0

^

^ ^

ob,i

& a t i o n * ° f 'he

(ii) The ability of the defendant to pay restitution on an installment basis
or on other conditions to be fixed by the court; [ami)
(Hi) The rehabilitative effect on the defendant of the payment of restitu
tion and the method of payment [r\ ; and
. d v ) °*her circumstances which in the opinion of the court shall make res
ttUHion inappropriate.
~"
—
—
(c) If the defendant objects to the imposition, amount or distribution of
the restitution, the court shall at the time of sentencing allow him a full hearmg on such issue.
(4)

As used in subsection (3) above.

(a) 'Criminal activities" means any offense with respect to which the
defendant is convicted or any other criminal conduct [a^ffmted by the defend**** l°r which the defendant admits responsibility to the sentf»nrmo rr,.,r> Wltn
Q£_vvmiout an admission of committing the criminal conductT
'
—
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(2) Prior to [imposing] imposition of any sentence for an offense for
which probation may be granted, the court may, with the concurrence of the
defendant, continue the date for the imposition of sentence for a reasonable
period of time for the purpose of obtaining a pre-sentence report on the
defendant. The report shall be prepared by the department of adult probation
and parole. The report shall include a specific statement of pecuniary damages, accompanied by a recommendation from adult probation and parole
regarding the payment of restitution by the defendant. The contents of the
report shall be confidential. The court may disclose all or parts of the report
to the defendant or his counsel as the interest of justice requires. At the time
of sentence, the court shall hear any testimony or information the defendant
or the prosecuting attorney may wish to present concerning the appropriate
sentence. Such testimony or information shall be presented in open court on
record and in the presence of the defendant.
(3) After a plea or verdict of guilty, or after a verdict against the defendant on a plea of a former conviction or acquittal or once in jeopardy, if the
judgment is not arrested or a new trial granted, the court must appoint a time
for pronouncing judgment in accordance with Rule 22. Utah Rules of Criminal Procedure. Whenever possible, in all offenses involving damage to persons or property, the pre-sentence report of the defendant shall be made
available to the court prior to the pronouncement of judgment.

Section 77-18-1. Utah Code Annotated 1953, as enacted by Chapter 15
Laws of Utah 1980, is amended to read:

[(^)) ID After hearing, the court may increase or decrease the probation
period and may revoke or modify any condition of probation. While on probation, and as a condition thereof, the defendant may be required to pay, in
one or several sums, any fine imposed at the time of being placed on probation [und may] . While on probation and as a condition thereof, the defendant shall be required to make restitution or reparation to the [aggrieved party
or parties for pecuniary damages as provided in section 76 3 201 caused by
the offense to which the defendant had pleudod guilty, no contest or for
which a conviction was had] victim or victims as defined in 76-3-201 (4) for
pecuniary damages as provided in section 76-3-201 caused by the offense to
which the defendant has pleaded guilty, no contest, or for which a conviction
was had or by any other criminal conduct admitted by the defendant to the
sentencing court, unless the court in applying the criteria stated in 76-3-201
(3) finds that restitution is inappropriate. If the court determines that restitution is inappropriate, the court shall state for the court record the reasons for
the decision. The defendant may be required to pay amounts required under
provisions of section 77-32a-l through 77-32a-14. He may also be required to
provide for the support of others for whose support he is legally liable, to
participate in rehabilitation programs as may be available, and to serve a
period of time in the county jail not to exceed one year.

77-18-1.
tion.

sentence—Probation—Period—Conditions—Revoca-

(£4)] (5) (a) Probation may not be revoked except upon a hearing in court
and a finding that the conditions of probation have been violated.

(1) On a plea of guilty or no contest or conviction of any crime or
offense, if it appears compatible with the public interest, the court may suspend the imposition or execution of sentence and place the defendant on probation for such period of time as it determines. The legal custody of all probationers is vested in the court having jurisdiction of the offender and the
chief agent of the adult probation and parole section of the state division of
corrections. In cases that do not involve an indeterminate sentence, the
period of probation may exceed the length of time of the maximum sentence
inai could be imposed.

(b) Upon the filing of an affidavit alleging with particularity facts asserted
to constitute violation of the conditions of probation, the court which authorized probation shall determine whether the affidavit establishes probable
cause to believe that revocation or modification of probation may be justified.
If the court determines that there is probable cause, it shall cause to be
served on the defendant a copy of the affidavit and an order to show cause
why his probation should not be revoked or modified.

(b) "Pecuniary damages" means all special damages, but not general damages, which a person could recover against the defendant in a civil action
arising out of the facts or events constituting the defendant's criminal activities and shall include, but not be limited to, the money equivalent of property
taken, destroyed, broken or otherwise harmed, and losses such as earnings
and medical expenses;
°~
(c) -Restitution" means full, partial or nominal payment (efl for pecuniary damages to a victim, including insured damages;
(d) "Victim" means any person whom the court determines has suffered
pecuniary damages as a result of the defendant's criminal activities; "victim"
shall not include any coparticipant in the defendant's criminal activities.
Section 2. Section amended.

Suspension of
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»cl The order to show cause shall specify a time and place for the hearing'
w
«hich shall be within seven davs ot the service upon the defendant unless he

shous good cause tor a continuance and shall intorm the defendant of a right
to r*e represented by counsel at the hearing and to have counsel appointed for
him if he is indigent The order shall also inform the detendant of a right to
present evidence as provided in the Utah Rules ot Civil Procedure
id} At the heannu the detendant shall admit or deny the allegations of
the attidavit It the detendant denies the allegations ot the attidavit, the pro?
eccting attornev shall present evidence on the allegations which need not 0$*
evidence admissible in a trial the persons who have given adverse informal
Hon on vvhieh the allegations are based shall be presented as witnesses subject
to juestioning bv the defendant unless the court tor good cause otherwise
orci^rs The detendant mav call witnesses appear and speak in his own
behalf and present evidence
ie) Atter hearing the court shall make findings of fact Upon determining
that the detendant violated the conditions ot probation the court may order
the probation revoked moditied or continued If probation is revoked, the
dcenddfu shall be sentenced or the sentence previously imposed shall be ""^
cuted
Section 3.

Section amended

bection 77-27 3, Utah Code Annotated 1953 as enacted by Chapter 15,
Laws of Utah 1980, is amended to read
77-27-3. Duties of board—Decisions final—Governor's power—Restitution as
condition
(1) The board of pardons shall determine, by majority decision, whefi
and under what conditions subject to the provisions of this chapter, persons
now or hereafter serving sentences in all cases except treason or impeachments or as otherwise limited by law may be released upon parole, par*
doned or have their fines or forfeitures remitted or their sentences com-muted or terminated No fine or forfeiture shall be remitted no parole,
pardon or eommutation granted or sentence terminated except after a fut^
hearing before the board in open session and after appropriate prior notice fo
the defendant of the time and place ot the hearing has been given The
orders and decisions ot the board of pardons and any dissent thereto shall be
reduced to writing
(2) The determinations and decisions of the board of pardons in cases
involving approval or denial ot an\ action whatsoever of paroles, pardons,*
eornmutations or terminations ot sentence or remission ot fines and forte'-'
lures shall be final
(3) Nothing herein shall be construed as a denial of or limitation on the
governor s power to grant respites or reprieves in all cases of convictions for
orrenses against the state except treason or conviction on impeachment, however such respites or reprieves shall not extend be>ond the next session of
the board ot pardons and the board at such session shall continue or deter-f
mine such respite or reprieve or it mav commute the punishment, or pardon
the offense as herein provided In the ease of conviction for treason, the governor has the power to suspend execution of the sentence until the case shall
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be reported to the legislature at its next session when the legislature shall
either pardon or commute the sentence or direct its execution
In determining when and where and under what conditions personsjnow
or hereafter serving sentences may be released upon parole pardoned or
have their tines or torfeitures remitted or their sentences commuted or terminated the state board of pardons shall consider whether such persons_haye
made or are prepared to make restitution as ascertained in accordanee_wn;h
the standards and procedures ot section 76 3 201 as a condition ot any
parole pardon remission of tines or forfeitures commutation or termination
of sentence
If the state hoard of pardons determines that restitution is inappropriate
the state board ot pardons shall state in writing as a part ot the record ot proceedings the reasons tor the decision
(4) Whenever the state board of pardons orders the release on parole of
an inmate who has been sentenced to make restitution pursuant to section 763-201, but with respect to whom payment of all or a portion of the restitution
was suspended until his release from imprisonment the board ma\ establish a
schedule by which payment of the restitution may be resumed In tixing the
schedule and supervising the paroled inmate s performance thereunder the
board may consider the factors specified in section 76 3 201 (3) The board
may provide to the sentencing court a copy of the schedule and anv modifications thereof
Approved March 9, 1981

CHAFIER 60
H B No 49

(Passed February 26

1981

In effect May 12 1981 )

JURY DEMAND - CRIMINAL TRIALS
AN ACT RELATING TO CRIMINAL TRIALS, At I OWING A DEFENDANT TEN D A \ S TO
MAKE WRITTEN DEMAND IOR JLRY TRIAL
THIS ACT AMF NDS SV CI ION 77 35 17, UI \ l l ( ODt ANNO I V I I I ) IV5J, \S * N \L I H> IIY
CHAPTER 14, LAWS OF Ul AH IV80

Be it enacted by the Legislature of the Slate of Utah
Section 1. Section amended.
Section 77-35-17, Utah Code Annotated 1953, as enacted by Chapter 14,
Laws of Utah 1980, is amended to read
77-35-17.

Rule 17—The trial.

(a) In all cases the defendant shall have the right to appear and defend in
person and by counsel The defendant shall be personally present at the trial
with the following exceptions
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proceedings, are validated ratified, and confirmed and declared to constitute,
if previously issued, or when issued, the valid and legally binding obligations
of the entity in accordance with their terms Nothing in this section shall be
construed to affect or validate any bonds, or the organization of any entity,
the legality of which is being contested at the time this act takes effect
Section 2.

Effective date.

This act shall take effect upon approval
Approved February 19, 1982

CODE OF CRIMINAL PROCEDURE
CHAPTER 9
H B No 32

(Passed January 30

1982

In effect July 1 1983 )

COUNTY JAIL INCARCERATION AS CONDITION OF PROBATION
By Representative Walker
AN ACT RELATING TO PROBATION *OR CONMCTED FILONS, PROVIDING FOR THE
STATE TO BEAR COST OF INCARCERATION IN COUNTY JAIL AS CONDITION OF
PROBATION OF SVCU CONVICTED FELON, AND PROVIDING AN EFFECTIVE DATE

THIS ACT AMENDS SJC1ION 77 18 I. UTAH CODE ANNOIATED 1953, AS AMENDED BY
CHAPTER 59, LWVS Ol UTAH 1981

Be it enacted by the Legislature of the State of Utah
Section 1. Section amended.
Section 77-18 1, Utah Code Annotated 1953, as amended by Chapter 59,
Laws of Utah 1981 is amended to read
77-18-1. Suspension of
tion.

sentence—Probation—Period—Conditions—Revoca-

(1) On a plea of guilty or no contest or conviction of any crime or
offense, if it appears compatible with the public interest, the court may suspend the imposition or execution of sentence and place the defendant on probation for such period of time as it determines The legal custody of all probationers is vested in the court having jurisdiction of the offender and the
chief agent of the adult probation and parole section of the state division of
corrections In cases that do not involve an indeterminate sentence, the
period of probation may exceed the length of time of the maximum sentence
that could be imposed
(2) Prior to imposition of any sentence for an offense for which probation may be granted, the court may, with the concurrence of the defendant,
continue the date for the imposition of sentence for a reasonable period of
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time for the purpose of obtaining a pre-sentence report on the defendant
The report shall be prepared by the department of adult probation and
parole The report shall include a specific statement of pecuniary damages,
accompanied by a recommendation from adult probation and parole regarding the payment of restitution by the defendant The contents of the report
shall be confidential The court may disclose all or parts of the report to the
defendant or his counsel as the interest of justice requires At the time of
sentence, the court shall hear any testimony or information the defendant or
the prosecuting attorney may wish to present concerning the appropriate sentence Such testimony or information shall be presented in open court on
record and in the presence of the defendant
(3) After a plea or verdict of guilty, or after a verdict against the defendant on a plea of a former conviction or acquittal or once in jeopardy, if the
judgment is not arrested or a new trial granted the court must appoint a time
for pronouncing judgment in accordance with Rule 22, Utah Rules of Criminal Procedure Whenever possible in all offenses involving damage to persons or propertv, the pre sentence report of the defendant shall be made
available to the court prior to the pronouncement of judgment
(4) After hearing, the court may increase or decrease the probation
period and may revoke or modify any condition of probation While on probation, and as a condition thereof, the defendant may be required to pay in
one or several sums, anv fine imposed at the time of being placed on probation While on probation and as a condition thereof, the defendant shall be
required to make restitution or reparation to the victim or victims as defined
in 76 3-201 (4) for pecuniary damages as provided in section 76-3-201 caused
by the offense to which the defendant has pleaded guilty, no contest, or for
which a conviction was had or by any other criminal conduct admitted by the
defendant to the sentencing court, unless the court in applying the criteria
stated in 76-3-201 (3) tinds that restitution is inappropriate If the court determines that restitution is inappropriate, the court shall state for the court
record the reasons for the decision The defendant may be required to pay
amounts required under provisions of section 77-32a I through 77-32a 14 He
may also be required to provide for the support ot others for whose support
he is legally liable to participate in rehabilitation programs as may be available, and to serve a period of time in the county jail not to exceed one year^
provided however that the State of Utah shall reimburse any county for the
actual costs of incarceration of a convicted felon sentenced to serve in a
county jail as a condition of probation
(5) (a) Probation may not be revoked except upon a hearing in court
and a finding that the conditions of probation have been violated
(b) Upon the filing of an affidavit alleging with particularity facts asserted
to constitute violation of the conditions of probation, the court which authorized probation shall determine whether the affidavit establishes probable
cause to believe that revocation or modification of probation may be justified
If the court determines that there is probable cause, it shall cause to be
served on the defendant a copy of the affidavit and an order to show cause
why his probation should not be revoked or modified
(c) The order to show cause shall specify a time and place for the hearing,
which shall be within seven days of the service upon the defendant unless he
shows good cause for a continuance, and shall inform the defendant of a
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right to be represented by counsel at the hearing and to have counsel
appointed for him if he is indigent. The order shall also inform the defendant
of a right to present evidence as provided in the Utah Rules of Civil Procedure.
(d) At the hearing, the defendant shall admit or deny the allegations of
the affidavit. If the defendant denies the allegations of the affidavit, the prosecuting attorney shall present evidence on the allegations, which need not be
evidence admissible in a trial. The persons who have given adverse information on which the allegations are based shall be presented as witnesses subject
to questioning by the defendant unless the court for good cause otherwise
orders. The defendant may call witnesses, appear and speak in his own
behalf, and present evidence.
(e) After hearing, the court shall make findings of fact. Upon determining
that the defendant violated the conditions of probation, the court may order
the probation revoked, modified or continued. If probation is revoked, the
defendant shall be sentenced or the sentence previously imposed shall be executed.
Section 2.

[85]
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Section 63-30-10, Utah Code Annotated 1953. as last amended by Chapter
194, Laws of Utah 1975, is amended to read:
63 30-10. Waiver of immunity for injury caused by negligent act or omission
of employee—Exceptions—Waiver for injury caused by violation of fourth
amendment rights.
(1) Immunity from suit of all governmental entities is waived for injury
proximately caused by a negligent act or omission of an employee committed
within the scope of his employment except if the injury:
(fHI (a) arises out of the exercise or performance or the failure to exercise
or perform a discretionary function, whether or not ihe discretion is abused,
or
[f^)l (ki arises out of assault, battery, false imprisonment, false arrest,
malicious prosecution, intentional trespass, abuse of process, libel, slander,
deceit, interference with contract rights, infliction of mental anguish, or civil
rights, or
[£*)] i£l arises out of the issuance, denial, suspension, or revocation of, or
by the failure or refusal to issue, deny, suspend or revoke, any permit,
license, certificate, approval, order, or similar authorization, or

Effective date.

This act shall take effect July I, 1983.
Approved February 19, 1982.

[H)l (d) arises out of a failure to make an inspection, or by reason of
making an inadequate or negligent inspection of any property, or
((£)| (e) arises out of the institution or prosecution of any judicial or
administrative proceeding, even if malicious or without probable cause, or

CHAPTER 10
H. B. No. 69

(Passed January 30. 19S2.

In effcel April 1. 1982.)

FOURTH AMENDMENT ENFORCEMENT ACT—1982
By Representatives McKeachnie. Selleneit
AN ACT RELATING TO SEARCH AND SEIZURE; PROVIDING THAT EVIDENCE SEIZED
IN VIOLATION OF CONSTITUTIONAL RIGHTS NOT BE SUPPRESSED UNLESS THE
VIOLATION WAS SUBSTANTIAL; PROVIDING STANDARDS FOR DETERMINING
WHETHER VIOLATIONS ARE SUBSTANTIAL; PROVIDING FOR CIVIL ACTIONS
AGAINST PEACE OFFICERS, GOVERNMENTAL AGENCIES AND OTHERS FOR
SEARCHES AND SEIZURES WHICH VIOLATE CONSTITUTIONAL RIGHTS; WAIVING
SOVEREIGN IMMUNITY; PROVIDING FOR SEARCH AND SEIZURE TRAINING FOR
PEACE OFFICERS; AND PROVIDING A SEVERABILITY CLAUSE.

THIS ACT AMENDS SECTION 63-30-10. UTAH CODE ANNOTATED 1953, AS LAST
AMENDED BY CHAPTER 194, LAWS OF UTAH 1975, SECTION 67-15-5, UTAH CODE
ANNOTATED 1953, AS ENACTED BY CHAPTER 103, LAWS OF UTAH 1967, AND SECTION 77-35-12, UTAH CODE ANNOTATED 1953, AS ENACTED BY CHAPTER 14. LAWS
OF UTAH 1980; AND ENACTS SECTIONS 7723-12 AND 78-16-1 THROUGH 78-16-11,
UTAH CODE ANNOTATED 1953.

Be it enacted by the Legislature of the State of Utah:
Section 1. Section amended.

((£)) (f) arises out of a misrepresentation by said employee whether or not
such is negligent or intentional, or
[P)\ (g) arises out of or results from riots, unlawful assemblies, public
demonstrations, mob violence and civil disturbances, or
((&)) (h) arises out of or in connection with the collection of and assessment of taxes, or
((9)| (i) arises out of the activities of the Utah National Guard, or
(f*Q)l lil arises out of the incarceration of any person in any state prison,
county or city jail or other place of legal confinement, or
((44)] (k) arises from any natural condition on state lands or the result of
any activity authorized by the state land board.
(2) Immunity from suit of all governmental entities is waived for injury
proximately caused or arising out of a violation of protected fourth amendment rights as provided in Chapter 16 of Title 78 which shall be the exclusive
remedy for injuries to those protected rights. If section 78-16-5 or subsection
77-35-J2(g) or any parts thereof are held invalid or unconstitutional, this suTT
section (2) shall be void and governmental entities shall remain immune from
suit for violations of fourth amendment rights.
Section 2. Section amended.

Ch. 47

CODE OF CRIMINAL PROCEDURE

(260)

CODE OF CRIMINAL PROCEDURE
CHAPTER 47
II. B. No. 29

(Passed February 10. 1983. In effect May 10. 1983.)

CRIMINAL PENALTIES - HOME CONFINEMENT
By Representative Taylor
AN ACT RELATING TO PROBATION FOR CRIMINAL OFFENSES; PROVIDING HOME
CONFINEMENT AS A FORM OF PROBATION.
THIS ACT AMENDS SECTION 77-18-1. UTAH CODE ANNOTATED I95J, AS LAST
AMENDED BY CHAPTER 9, LAWS OF UTAH IV82.

Be it enacted by the Legislature of the State of Utah:
Section I.

Section amended.

Section 77-18-1. Utah Code Annotated 1953. as last amended by Chapter
9. Laws of Utah 1982. is amended to read:
77-18-1.
tion.

Suspension

of

sentence—Probation—Period—Conditions—Revoca-

(1) On a plea of guilty or no contest or conviction of any crime or
offense, if it appears compatible with the public interest, the court may suspend the imposition or execution of sentence and place the defendant on probation for such period of time as it determines. The legal custody of all probationers is vested in the court having jurisdiction of the offender and the
chief agent of the adult probation and parole section of the state division of
corrections. In cases that do not involve an indeterminate sentence, the
period of probation may exceed the length of time of the maximum sentence
that could be imposed.
(2) Prior to imposition of any sentence for an offense for which probation may be granted, the court may, with the concurrence of the defendant,
continue the date for the imposition of sentence for a reasonable period of
time for the purpose of obtaining a pre-sentence report on the defendant.
The report shall be prepared by the department of adult probation and
parole. The report shall include a specific statement of pecuniary damages,
accompanied by a recommendation from adult probation and parole regarding the payment of restitution by the defendant. The contents of the report
shall be confidential. The court may disclose all or parts of the report to the
defendant or his counsel as the interest of justice requires. At the time of
sentence, the court shall hear any testimony or information the defendant or
the prosecuting attorney may wish to present concerning the appropriate sentence. Such testimony or information shall be presented in open court on
record and in the presence of the defendant.
(3) After a plea or verdict of guilty, or after a verdict against the defendant on a plea of a former conviction or acquittal or once in jeopardy, if the
judgment is not arrested or a new trial granted, the court must appoint a time
for pronouncing judgment in accordance with Rule 22, Utah Rules of Criminal Procedure. Whenever possible, in all offenses involving damage to per-
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sons or property, the pre-sentence report of the defendant shall be made
available to the court prior to the pronouncement of judgment.
(4) After a hearing, the court may increase or decrease the probation
period and may revoke or modify any condition of probation. While on probation, and as a condition thereof, the defendant may be required to [payj^
(a) Pay, in one or several sums, any fine imposed at the time of being
placed on probationfrjj
(While on probation and as a condition thereof, the defendant shan-be
required to make restitution or reparation to the victim or victims as defined
in 76 3 201 (1) for pecuniary damages as provided in section 76 3 201 cat*sed
by-the-effense to whKrh-the defendant has pleaded guilty, no contest, or for
w4wh~a conviction was had or by any otht^f-efimfnal-eotHiuet-adwittett-ky-tlw
j j
tliAwt*\iu
ilir* f*t*IY!friiii'tr***
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stated in 76 3 201 (3) finds that restitution is inappropriate. It-the court deter
miftcs that restitution is inappropriate, the court shidl state for the court
(b) [The defendant may be required to pay) Pay amounts required under
provisions of section 77-32a-l through 77-32a-14[^j_:
(c) [He may also be required to provide) Provide for the support of
others for whose support he is legally liahle[, to participate^
(d) Participate in rehabilitation programs as may be available}, and to
sefv*|_;
(e)
vided,
actual
county

Serve a period of time in the county jail not to exceed one year; prohowever, that the State of Utah shall reimburse any county for the
costs of incarceration of a convicted felon sentenced to serve in a
jail as a condition of probation^ ; or

(f) Serve a term of home confinement. The court may impose all or part
of the costs of supervision as a condition of home confinement.
(5) While on probation and as a condition thereof, the defendant shall be
required to make restitution or reparation to the victim or victims as defined
in subsection 76-3-201 (4) for pecuniary damages as provided in section 76-3201 caused by the offense to which the defendant has pleaded guilty, no contest, or for which a conviction was had or by any other criminal conduct
admitted by the defendant to the sentencing court, unless the court in applying the criteria stated in subsection 76-3-201 (3) finds that restitution is inappropriate. If the court determines that restitution is inappropriate, the court
shall state for the court record the reasons for the decision.
[f£)j (6) (a) Probation may not be revoked except upon a hearing in court
and a finding that the conditions of probation have been violated.
(b) Upon the filing of an affidavit alleging with particularity facts asserted
to constitute violation of the conditions of probation, the court which authorized probation shall determine whether the affidavit establishes probable
cause to believe that revocation or modification of probation may be justified.
If the court determines that there is probable cause, it shall cause to be
served on the defendant a copy of the affidavit and an order to show cause
why his probation should not be revoked or modified.
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(c) The order to show cause shall specify a time and place for the hearing,
which shall be within seven days of the service upon the defendant unless he
shows good cause for a continuance, and shall inform the defendant of a right
to be represented by counsel at the hearing and to have counsel appointed for
him if he is indigent. The order shall also inform the defendant of a right to
present evidence as provided ID the Utah Rules of Civil Procedure.
(d) At the hearing, the defendant shall admit or deny the allegations of
the affidavit. If the defendant denies the allegations of the affidavit, the prosecuting attorney shall present evidence on the allegations, which need not be
evidence admissible in a trial. The persons who have given adverse information on which the allegations are based shall be presented as witnesses subject
to questioning by the defendant unless the court for good cause otherwise
orders. The defendant may call witnesses, appear and speak in his own
behalf, and present evidence.
(e) After hearing, the court shall make findings of fact. Upon determining
that the defendant violated the conditions of probation, the court may order
the probation revoked, modified or continued. If probation is revoked, the
defendant shall be sentenced or the sentence previously imposed shall be executed.
Approved March 15. 1983.
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(2) The board shall determine, within six months after the date of a prisoner's commitment, the date upon which he shall be released on parole or
upon which his case shall be considered and shall promptly inform him of the
board's decision.
(3) The board may not parole any prisoner or commute or terminate the
sentence of any prisoner before the prisoner has served the minimum term
for the offense, where.
(a) The prisoner was convicted of forcible sexual abuse, forcible sodomy,
rape, aggravated assault, kidnapping, aggravated kidnapping or aggravated
sexual assault, as defined in Chapter 5. Title 76, and
(b) The victim of the offense was under 18 years of age at the time the
offense was committed.
Approved March 30, 1983.

CHAPTER 49
H. B. No 22S

(Passed March 8. 1983.

In effect March 30. 1983 )

INSANITY DEFENSE
By Representative Hillyard

CHAPTER 48
II. U. No. 42

(Passed February 4. 1983

In effect May III. 1983.)

BOARD OF PARDONS AUTHORITY
By Representative Harrison
AN ACT RELATING TO TIIK BOARD OF PARDONS: PROVIDING LIMITATIONS ON
WHKN PRISONERS CONVICTED OF CERTAIN CRIMES COMMITTED AGAINST PERSONS UNDER 18 YEARS OF AGE MAY BE PAROLED OR THE SENTENCE TERMINATED.

AN ACT RELATING TO CRIMINAL LAW; PROVIDING FOR PLEAS OF "NOT GUILTY BY
REASON OK INSANITY1' AND "GUILTY AND MENTALLY ILL"; PROVIDING PROCEDURES FOR THE PROCESSING OF CRIMINAL CASES INVOLVING CLAIMS OF MENTALLY ILL OFFENDERS; AND PROVIDING AN EFFECTIVE DATE.
THIS ACT AMENDS SECTIONS 77-13-1, 77-14-3, 77-14-4, AND 77-14-5. UTAH CODE ANNOTATED 1953, AS ENACTED BY CHAPTER 15, LAWS OF UTAH 1980, AND SECTIONS
7735-11 AND 77-35-21. UTAH CODE ANNOTATED 1953, AS ENACTED BY CHAPTER
14. LAWS OF UTAH 1980; ENACTS SECTION 77-3521.5, UTAH CODE ANNOTATED
1953; AND REPEALS AND REENACTS SECTION 76-2-305, UTAH CODE ANNOTATED
1953, AS ENACTED BY CHAPTER 196, LAWS OF UTAH 1973.

THIS ACT AMENDS SECTION 77-27-11. LTAll ( O D E ANNOTATED 1953. AS ENACTED BY
CHAPTER 15. LAWS OF UTAH 1980.

Be it enacted by the Legislature of the State of Utah:
Section 1. Section repealed and reenacted.

Be it enacted by the Legislature of the State of Utah:

Section 76-2-305, Utah Code Annotated 1953, as enacted by Chapter 196,
Laws of Utah 1973, is repealed and reenacted to read:

Section 1. Section amended.
Section 77-27-11. Utah Code Annotated 1953. as enacted by Chapter 15,
Laws of Utah 1980, is amended to read:
77-27-11. Power of board to pardon or parole prisoner or terminate his sentence—Determination of date prisoner eligible for parole.
(1) The board of pardons may pardon or parole any prisoner or commute or terminate the sentence of any prisoner imprisoned in a state prison
or a county jail, except as provided in subsection (3) or |tmte**i| as otherwise
provided by law.

76-2-305.

Mental illness—Influence of alcohol or other substance voluntarily

consumed.
(1) It is a defense to a prosecution under any statute or ordinance that the
defendant, as a result of mental illness, lacked the mental state required as an
element of the offense charged. Mental illness shall not otherwise constitute a
defense.
(2) A person who is under the influence of voluntarily consumed or
injected alcohol, controlled substances, or volatile substances at the time of
the alleged offense shall not thereby be deemed to be excused from criminal
responsibility.
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location and extent [thereof shall have been submitted to and) of the project
is approved by [stHrh] the county planning commission^ provided, however?
that in case of disapproval] . If the [said] planning commission [shall communicate its] disapproves of a project, its reasons for disapproval [to] shall be
given to the board of county commissioners^ [of~the county in svhich the
public way, ground, space, building, structure, or utility is proposed to be
located; and such board shall have the power to] The board of county commissioners may overrule [such disapproval] the planning commission by a
majority vote of [not less than a majority of] its entire membership[7-4ftd
upon such overruling said] in which event, [board or other official in charge
of proposed construction or authorization] the project may proceed [therewith; provided further, however, that if the public way, ground, space, building, structure, or utility be one, the authorization or financing of which does

having such jurisdiction, and the said planning commission's disapproval may
be overruled by said body by a vote of not less than a majority of its entire
membership or by said official|. The acceptance, widening, removal, extension, relocation, narrowing, vacation, abandonment, change of use, acquisition of land for, or sale or lease of any road, park, or other public way,
ground, place, property, or structure shall be subject to similar submission
and approval, and the failure to approve may be similarly overruled. The failure of the commission to [se4] act within thirty days from and after the date
of official submission to it shall be deemed approval, unless a longer period
be granted by the submitting board, body, or official.
Approved March 15, 1983.

CHAPTER 68
II. B. No 50

(Passed March 10. 1983.

In effect May 10, 1983.)

COST OF COUNTY JAIL INCARCERATION REIMBURSEMENT
By Representative Walker
AN ACT RELATING TO COUNTY JAILS; PROVIDING FOR DETERMINATIONS BV THE
BOARD OF CORRECTIONS OF BOTH THE COST OF INCARCERATING FELONS IN
COUNTY JAILS AND ALSO A FORMULA FOR REIMBURSEMENT OF THESE COSTS;
FURTHER PROVIDING FOR THE ADOPTION BY COUNTY JAILS OF OPERATION
STANDARDS.
THIS ACT AMENDS SECTION 77-18-1, UTAH CODE ANNOTATED 1953. AS LAST
AMENDED BY CHAPTER 9, LAWS OF UTAH 1982, SECTION 17-22-8, UTAH CODE
ANNOTATED 1953, AS LAST AMENDED BY CHAPTER 2». LAWS OF UTAH 1971, AND
ENACTS SECTION 17-22-8.5, UTAH CODE ANNOTATED 1953.

Be it enacted by the Legislature of the State of Utah:
Section 1. Section amended.
Section 77-18-1, Utah Code Annotated 1953, as enacted by Chapter 9,
Laws of Utah 1982, is amended to read:
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77-18-1. Suspension of
tion—Revocation.
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sentence—Probation—Period—Conditions—Restitu-

(1) On a plea of guilty or no contest or conviction of any crime or
offense, if it appears compatible with the public interest, the court may suspend the imposition or execution of sentence and place the defendant on probation for such period of time as it determines. The legal custody of all probationers is vested in the court having jurisdiction of the offender and the
chief agent of the adult probation and parole section of the state division of
corrections. In cases that do not involve an indeterminate sentence, the
period of probation may exceed the length of time of the maximum sentence
that could be imposed.
(2) Prior to imposition of any sentence for an offense for which probation may be granted, the court may, with the concurrence of the defendant,
continue the date for the imposition of sentence for a reasonable period of
time for the purpose of obtaining a pre-sentence report on the defendant.
The report shall be prepared by the department of adult probation and
parole. The report shall include a specific statement of pecuniary damages,
accompanied by a recommendation from adult probation and parole regarding the payment of restitution by the defendant. The contents of the report
shall be confidential. The court may disclose all or parts of the report to the
defendant or his counsel as the interest of justice requires. At the time of
sentence, the court shall hear any testimony or information the defendant or
the prosecuting attorney may wish to present concerning the appropriate sentence. Such testimony or information shall be presented in open court on
record and in the presence of the defendant.
(3) After a plea or verdict of guilty, or after a verdict against the defendant on a plea of a former conviction or acquittal or once in jeopardy, if the
judgment is not arrested or a new trial granted, the court must appoint a time
for pronouncing judgment in accordance with Rule 22, Utah Rules of Criminal Procedure. Whenever possible, in all offenses involving damage to persons or property, the pre-sentence report of the defendant shall be made
available to the court prior to the pronouncement of judgment.
(4) After hearing, the court may increase or decrease the probation
period and may revoke or modify any condition of probation. While on probation, and as a condition thereof, the defendant may be required to pay, in
one or several sums, any fine imposed at the time of being placed on probation. While on probation and as a condition thereof, the defendant shall be
required to make restitution or reparation to the victim or victims as defined
in 76-3-201 (4) for pecuniary damages as provided in section 76-3-201 caused
by the offense to which the defendant has pleaded guilty, no contest, or for
which a conviction was had or by any other criminal conduct admitted by the
defendant to the sentencing court, unless the court in applying the criteria
stated in 76-3-201 (3) finds that restitution is inappropriate. If the court determines that restitution is inappropriate, the court shall state for the court
record the reasons for the decision. The defendant may be required to pay
amounts required under provisions of section 77-32a-l through 77-32a-14. He
may also be required to provide for the support of others for whose support
he is legally liabie, to participate in available rehabilitation programs [as may
be available], and to serve a period of time in the county jail not to exceed
one year[; provided, however, that the State of Utah shall reimburse any
county for the actual costs of incarceration of a convicted felon sentenced 4e
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(5) (a) Probation may not be revoked except upon a hearing in court
and a finding that the conditions of probation have been violated
(b) Upon the filing of an affidavit alleging with particularity facts asserted
to constitute violation of the conditions of probation, the court which authorized probation shall determine whether the affidavit establishes probable
cause to believe that revocation or modification of probation may be justified
If the court determines that there is probable cause, it shall cause to be
served on the defendant a copy of the affidavit and an order to show cause
why his probation should not be revoked or modified
(c) The order to show cause shall specify a time and place for the hearing,
which shall be within seven days of the service upon the defendant unless he
shows good cause for a continuance, and shall inform the defendant of a right
to be representedLby counsel at the hearing and to have counsel appointed for
him if he is indigent The order shall also inform the defendant of a right to
present evidence as provided in the Utah Ruks of Civil Procedure
(d) At the hearing, the defendant shall admit or deny the allegations of
the affidavit If the defendant denies the allegations of the affidavit, the prosecuting attorney shall present evidence on the allegations, which need not be
evidence admissible in a trial The persons who have given adverse information on which the allegations are based shall be presented as witnesses subject
to questioning by the defendant unless the court for good cause otherwise
orders The defendant may call witnesses, appear and speak in his own
behalf, and present evidence
(e) After hearing, the court shall make findings of fact Upon determining
that the defendant violated the conditions of probation, the court may order
the probation revoked, modified or continued If probation is revoked, the
defendant shall be sentenced or the sentence previously imposed shall be executed
Section 2. Section amended.
Section 17-22-8, Utah Code Annotated 1953, as last amended by Chapter
28, Laws of Utah 1971, is amended to read
17-22-8. Care of prisoners—Manner prescribed by county commissioners—
Funding of services.
The sheriff must receive all persons committed to jail by competent
authority and see that they are provided with necessary food, clothing and
bedding in the manner prescribed by the board of county commissioners The
expense incurred in providing the above services to prisoners shall be paid
out of the county treasury except as provided in [sectionj sections 17 22 8 5
and 17-22-10
Section 3. Section enacted.
Section 17-22-8 5, Utah Code Annotated 1953, is enacted to read
17-22-8.5. State reimbursement for felony convicts sentenced to jail.
* The state shall reimburse any county for the actual costs of incarceration
for a person convicted of any felony and sentenced to serve in a county jail as
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a condition of probation The board of corrections shall define the actual
costs of incarceration and provide a formula for reimbursement Reimbursement, however, may not exceed the funds appropriated by the legislature for
that purpose in anv fiscal year
Approved March 30, 1983

CHAPTER 69
H B No 51

(Passed Februar\ 14 1983

In effect July I, 1983 )

COUNTY RECORDER AMENDMENTS
Bv Representatives Walker

Bishop

AN ACT RELATING TO COUNTY RECORDERS. AMENDING T i l t CONTENT AND TYPES
Ot DOCUMENTS TO BE FILED WITH COUNTY RECORDfrRS, AMENDING THE
DUTIES OF COUNTY RECORDERS, INCREASING FEES FOR FILING DOCUMENTS
WITH COUNTY RECORDERS, AND PROVIDING AN EFJECTIVE DATE.
THIS ACT AMENDS SECTION 10 2-415. UTAH CODE ANNOTATED 1953. AS ENA( TFD B \
CHAPT1-R 25. IAWS OY UTAH 1979. SECTIONS 102 507 AND 10 2 508 UTAH CODE
ANNOTATED 1953, AS ENACTED BY CHAPTER 4*. LAWS Ofr UTAH 1977, SEC I ION
17 21 I, UTAH CODE ANNOTATED 1953, SECTIONS 17-21-6 AND 21 2-3. UTAH CODE
ANNOTAT ED 1953. AS LAST AMENDED BY CHAPTER 20. LAWS Ol- UTAH 1980, AND
SECTION 57-3-10 UTAH CODE A N N O T A T E 1953. AS LAST AMI-NDED B\ CHAPTER
99, IAWS Ot UTAH 1981. ENACTS SECTION 57 3 II. UTAH CODE ANNOTATED 1953.
AND R E P E A L SECTION 17-21 24, UTAH CODE ANNOTATED 1953

Be it enacted bv the Legislature of the State of Utah
Section 1. Section amended.
Section 10-2-415, Utah Code Annotated 1953, as enacted by Chapter 25.
Laws of Utah 1979, is amended to read
10-2-415. Resolution or ordinance of annexation—Two-thirds vote—Filings
with county recorder.
If (1) an annexation proposed in the policy declaration, in the judgment
of the municipality, meets the standards j»et forth in this chapter, and (2) no
protest has been filed by written application by an affected entity within five
days following the public hearing, the members of the governing body may by
two-thirds vote adopt a resolution or ordinance of annexation in accordance
with the terms of the policy declaration adopted by the governing body, and
the territory shall then and there be annexed If an annexation proposed in
the policy declaration has been protested within the allowable time by application to the local boundary commission, the governing body is subject to the
decisions of that commission unless overturned by an appeal to the district
court After receiving notification of approval of the proposed action from
the commission or after complying with the terms of a conditional approval,
the governing body may by two-thirds vote adopt a resolution or ordinance of
annexation If the territory is annexed, a copy of the duly certified transparent reproducible plat or map shall at once be filed in the office of the county
recorder, together with a certified copy of the resolution or ordinance declar-
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(d) "Victim" means any person whom the court determines has suffered
pecuniary damages as a result of the defendant's criminal activities; "victim"
shall not include any coparticipant in the defendants criminal activities.
Section 2. Section amended.
Section 77-18-1, Utah Code Annotated 1953, as last amended by Chapter
9, Laws of Utah 1982, is amended to read:
77-18-1. Suspension of sentence—Probation—Period—Conditions— Restitution—Revocation.
(I) On a plea of guilty or no contest or conviction of any crime or
offense, if it appears compatible with the public interest, the court may suspend the imposition or execution of sentence and place the defendant on probation for such period of time as it determines. The legal custody of all probationers is vested in the court having jurisdiction of the offender and the
chief agent of the adult probation and parole section of the state division of
corrections. In cases that do not involve an indeterminate sentence, the
period of probation may exceed the length of time of the maximum sentence
that could be imposed.
(2) Prior to imposition of any sentence for an offense for which probation may be granted, the court may, with the concurrence of the defendant,
continue the date for the imposition of sentence for a reasonable period of
time for the purpose of obtaining a pre-sentence report on the defendant.
The report shall be prepared by the department of adult probation and
parole. The report shall include a specific statement of pecuniary damages,
accompanied by a recommendation from adult probation and parole regarding the payment of restitution by the defendant. The contents of the report
shall be confidential. The court may disclose all or parts of the report to the
defendant or his counsel as the interest of justice requires. At the time of
sentence, the court shall hear any testimony or information the defendant or
the prosecuting attorney may wish to present concerning the appropriate sentence. Such testimony or information shall be presented in open court on
record and in the presence of the defendant.
(3) After a plea or verdict of guilty, or after a verdict against the defendant on a plea of a former conviction or acquittal or once in jeopardy, if the
judgment is not arrested or a new trial granted, the court must appoint a time
for pronouncing judgment in accordance with Rule 22, Utah Rules of Criminal Procedure. Whenever possible, in all offenses involving damage to persons or property, the pre-sentence report of the defendant shall be made
available to the court prior to the pronouncement of judgment.
(4) After hearing, the court may increase or decrease the probation
period and may revoke or modify any condition of probation. While on probation, and as a condition thereof, the defendant may be required to (payrj :_
(a) Pay, in one or several sums, any fine imposed at the time of being
placed on probation^ \__
[While on probation and as a condition thereof, the defendant shall be
feqwred to make restitution or reparation to the victim or victims as define*!
in 76 3 20t-{4) for pciHnnar^lamaees-f»s provided in .seeOon-76-3-301 eaused
by the olfense-to whah-the defendant has pleaded -guilt yr--m» conte^h-or-iof
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whieh-a conviction was had or by any other criminal conduct admitted by the
defendant to the sentencing court,- unless the court in applying the crnefia
slated in 76 3 201 (3) finds that restitution is inappropriate. If the court deter
mmos that restitution is inappropriate, the court shall state for the court
record the reasons for the decision^
(b) [The defendant may be required to pay] Pay amounts required under
provisions of section 77-32a-l through 77-32a-14[rJ~P
(cj [He may also be required to provide) Provide for the support of others
for whose support he is legally liable^ to participate! ;_
(d) Participate in rehabilitation programs as may be available!,—a«d-fc*
sefve) \_
(e) Serve a period of time in the county jail not to exceed one year; provided, however, that the State of Utah shall reimburse any county for the
actual costs of incarceration of a convicted felon sentenced to serve in a
county jail as a condition of probation.
(5) While on probation and as a condition thereof, the defendant shall be
required to make restitution or reparation to the victim or victims as defined
in section 76-3-201 (4) for pecuniary damages as provided in section 76-3-201
caused by the offense to which the defendant has pleaded guilty, no contest,
or for which a conviction was had or by any other criminal conduct admitted
by the defendant to the sentencing court, unless the court in applying the criteria stated in section 76-3-201 (3) finds that restitution is inappropriate. If
the court determines that restitution is inappropriate, the court shall include
as part of its written order the reasons for the decision.
(6) The prosecutor shall provide notice of the restitution order to the
clerk of the court. The clerk shall place the order on the civil docket and
shall provide notice of the order to the parties. The order shall be treated as
a legal judgment under which the victim may seek civil remedy.
{{$)] (7) (a) Probation may not be revoked except upon a hearing in court
and a finding that the conditions of probation have been violated.
(b) Upon the filing of an affidavit alleging with particularity facts asserted
to constitute violation of the conditions of probation, the court which authorized probation shall determine whether the affidavit establishes probable
cause to believe that revocation or modification of probation may be justified.
If the court determines that there is probable cause, it shall cause to be
served on the defendant a copy of the affidavit and an order to show cause
why his probation should not be revoked or modified.
(c) The order to show cause shall specify a time and place for the hearing,
which shall be within seven days of the service upon the defendant unless he
shows good cause for a continuance, and shall inform the defendant of a right
to be represented by counsel at the hearing and to have counsel appointed for
him if he is indigent. The order shall also inform the defendant of a right to
present evidence as provided in the Utah Rules of Civil Procedure.
(d) At the hearing, the defendant shall admit or deny the* allegations of
the affidavit. If the defendant denies the allegations of the affidavit, the prosecuting attorney shall present evidence on the allegations, which need not be
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evidence admissible in a trial. The persons who have given adverse information on which the allegations are based shall be presented as witnesses subject
to questioning by the defendant unless the court for good cause otherwise
orders. The defendant may call witnesses, appear and speak in his own
behalf, and present evidence.
(e) After hearing, the court shall make findings of fact. Upon determining
that the defendant violated the conditions of probation, the court may order
the probation revoked, modified or continued. If probation is revoked, the
defendant shall be sentenced or the sentence previously imposed shall be executed.
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76-10-107.

Abuse of psychotoxic chemical solvents.

A person is guilty of abuse of psychotoxic chemical solvents if:
(a) For the purpose of causing a condition of intoxication, inebriation,
excitement, stupefaction, or the dulling of his brain or nervous system, he
intentionally:
(i) Smells or inhales the fumes of any psychotoxic chemical solvent; or
(ii) Possesses, purchases, or attempts to possess or purchase any
psychotoxic chemical solvent.

(8) Restitution shall be imposed unless upon a hearing in court a finding
is made that restitution is inappropriate pursuant to subsection 76-3-201 (3)
(b) or the defendant objects to its imposition pursuant to subsection 76-3-201
(3) (cl.

(b) Knowing or believing that a purchaser or another intends to use a
psychotoxic chemical in violation of subsection (1) (a) or (1) (b), sells or
offers to sell any psychotoxic chemical solvent.

(9) Restitution imposed under this chapter is considered a debt for "willful and malicious injury" for purposes of exceptions listed to discharge in
bankruptcy as provided in Title II, Section 523. U.S.C.A.

(2) This section shall not apply to the [whalutionj prescribed use, distribution, or sale of [any anesthesia) those substances for medical or dental purposes.

Section 3. Separability clause.

(3)

If any provision of this act, or the application of any provision to any
person or circumstance, is held invalid, the remainder of this act shall be
given effect without the invalid provision or application.
Approved March 30. 1983.

CHAPTER 86
H. B, No. 139

(Passed February 15. 1983.

In effect May 10. 1983.)

BUTYL NITRITE CONTROL

Abuse of psychotoxic chemical solvents is a class B misdemeanor.

(4) As used in this section, psychotoxic chemical solvent includes any
glue, cement, or other substance containing one or more of the following
chemical compounds: acetone and acetate, amy! nitrite or amy! nitrate or
their isomers, benzene, butyl-alcohol, butyl nitrite, butyl nitrate, or their isomers, ethyl-alcohol, ethyl nitrite or ethyl nitrate, ethylene dichloride,
[isopropyl] isobutyl alcohol, methyl alcohol, methyl ethyl ketone, n-propvl
alcohol, pentachlorophenol, petroleum ether, propyl nitrite or propyl nitrate
or their isomers, toluene or xylene, or other chemical substance capable of
causing a condition of intoxication, inebriation, excitement, stupefaction, or
the dulling of the brain or nervous system as a result of the inhalation of the
fumes or vapors of such chemical substance. Nothing in this section shall be
construed to include any controlled substance regulated by the provisions of
chapter 37, Title 58.
Approved March 15, 1983.

By Representative Walker
AN ACT RELATING TO CRIMINAL LAW; PROVIDING THAT USE. POSSESSION, OR
SALE UNLESS PRESCRIBED BV A PHYSICIAN FOR MEDICAL PURPOSES, OF THE
SUBSTANCES PROPYL NITRITE, PROPYL NITRATE. BUTYL NITRITE. BUTYL
NITRATE. ETHYL NITRITE, ETHYL NITRATE, AMYL NITRITE. AMYL NITRATE
AND OTHER SUBSTANCES FOR THE PURPOSE OF CAUSING A CONDITION OF
INTOXICATION. INEBRIATION. EXCITEMENT. STUPEFACTION. OR THE DULLING
OF THE BRAIN OR NERVOUS SYSTEM IS A CLASS B MISDEMEANOR.
THIS ACT AMENDS SECTION 76-10-10?. UTAH (ODE ANNOTATED 1953, AS ENACTED
BY CHAPTER 32. LAWS OF UTAH 1974.

Be it enacted by the Legislature of the State of Utah:

CHAPTER 87
H. B. No. 188

(Passed March 9. 1983.

In effect May 10. 1983.)

SEXUAL EXPLOITATION OF CHILDREN ACT
By Representative Rector

Section 1. Section amended.

AN ACT RELATING TO CRIMINAL LAW; PROVIDING A DEFINITION OF THE CRIME
OF SEXUAL EXPLOITATION OF CHILDREN.

Section 76-10-107, Utah Code Annotated 1953, as enacted by Chapter 32,
Laws of Utah 1974, is amended to read:

THIS ACT ENACTS CHAPTER 5a, TITLE 76, UTAH CODE ANNOTATED 1*53; AND
REPEALS SECTION 76-10-1206.5, UTAH CODE ANNOTATED 1953, AS LAST AMENDED
BY CHAPTER 96, LAWS OF UTAH 1981.

CH. 20
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including the demand for services and the available agency resources.jwhjch
the_Pivision of Corrections deems appropriate to determine what level of
services shall be provided.

(Passed January 28, 1984. In effect March 29, 1984.)

MISDEMEANORS--PROBATION REDUCTIONS
By Senators Stratford, Cornaby
AN ACT RELATING TO CRIMINAL PROCEDURE; OMITTING PROBATION FOR CLASS C MISDEMEANORS; SPECIFYING PROBATION
PROCEDURES IN GENERAL; AND PLACING RESTITUTION OBLIGATIONS OUTSTANDING AT THE END OF PROBATION UNDER
THE COURTS' CIVIL JURISDICTION FOR COLLECTION.

CH. 20

(b) Proposed supervision and investigation standards shall be submitted
to the State Judicial Council and Board of Pardons for review and CQjnment
prior to adoption by the Division of Corrections.
(3) Notwithstanding other provisions of law, the Division of Ccrrec^
tions is not required to supervise the probation or parole of any jgerson
convicted of a class B or C misdemeanor but may, at the discretion j>f_the
Division of Corrections, and based upon adopted standards, accept a person
for supervision who is convicted of a class B misdemeanor.

77-18-1. Suspension of sentence--Probation--Period-- Supervision-Presentence investigation--Conditions--Restitution-- Revocation.

[&)] (4) Prior to imposition of any sentence for an offense for which
probation may be granted, the court may, with the concurrence of the
defendant, continue the date for the imposition of sentence for a reasonable period of time for the purpose of obtaining a pre-sentence report on
the defendanL The report shall be prepared by the [department of-aduH
probation and parole] Department of Adult Probation and Parole. The
report shall include a specific statement of pecuniary damages, accompanied
by a recommendation from adult probation and parole regarding the
payment of restitution by the defendanL The contents of the report shall be
confidential. The court may disclose all or parts of the report to the
defendant or his counsel as the interest of justice requires. At the time of
sentence, the court shall hear any testimony or information the defendant
or the prosecuting attorney may wish to present concerning the appropriate
sentence. [Sueh] This testimony or information shall be presented in open
court on record and in the presence of the defendanL

(1) On a plea of guilty or no contest or conviction of any crime or
offense, except in the case of class C misdemeanors, for which probation
may not be imposed, and if it appears compatible with the public interest,
the court may suspend the imposition or execution of sentence and place
the defendant on probation for [stiehj a period of time [as] it
[ determines J may determine, unless otherwise provided by law. The legal
custody of all probationers is vested in the court having jurisdiction of the
offender and the chief agent of the adult probation and parole section of
the [state-division of correettons) Division of Corrections. [In eases that

1^1 (5) After a plea or verdict of guilty, or after a verdict against
the defendant on a plea of a former conviction or acquittal or once in
jeopardy, if the judgment is not arrested or a new trial granted, the court
must appoint a time for pronouncing judgment in accordance with Rule 22,
Utah Rules of Criminal Procedure. Whenever possible, in all offenses
involving damage to persons or property, the pre-sentence report of the
defendant shall be made available to the court prior to the pronouncement
of judgmenL

THIS ACT AMENDS SECTION 77-18-1, UTAH CODE ANNOTATED
1953, AS LAST AMENDED BY CHAPTER 85, LAWS OF UTAH 1983.
Be it enacted by the Legislature of the State of Utah:
Section 1.

Section amended.

Section 77-18-1. Utah Code Annotated 1953. as last amended by
Chapter 85, Laws of Utah 1983. is amended to read:

etteccd-the-tength of time of the maximum sentcnee—that-eould-be-ifflposedr]
(2) (a) The Division of Corrections shall establish presentence investigation and supervision standards for all individuals under its jurisdiction.
These standards shall be based on the type of offense and other criteria.
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IW] K>) After a hearing, the court may increase or decrease the
Probation period, unless otherwise provided by law, and may revoke or
modify any condition of probation. While on probation, and as a condition
thereof, the defendant may be required to:
(a) [Pay] pay, in one or several sums, any fine imposed at the time of
being placed on probation;
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(b) [Pay] pj£ amounts required under provisions of Section 77-32a-l
through 77-32a-14;

(11) (a) All time served on probation by any person without violation
applies to service of the total term of probation but does not preclude the
requirement of serving 18 months without violation in felony or class A
misdemeanor cases, or six months in class B misdemeanor cases. Any time
spent by a person outside of confinement after commission of a probation
violation does not constitute service of the total term unless the person is
exonerated at a hearing to revoke the probation. Any time spent in
confinement awaiting a hearing or decision concerning revocation of probation does not constitute service of the term of probation except in the case
of exoneration at the hearing, in which case the time spent shall be included
in computing the total probation term.
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(c) [Provide] provide for the support of others for whose support he
is legally liable;
(d)

[ Participate ] participate in available rehabilitation programs;

(e) [Serve] serve a period of time in the county jail not to exceed one
year; or
(f) [Serve] serve a term of home confinement. The court may impose
all or part of the costs of supervision as a condition of home confinement
(7)
Restitution shall be imposed unless upon a hearing in court a
finding is made that restitution is inappropriate under Subsection 76-3-201
(3) (b) or the defendant objects to its imposition under Subsection 76-3-201
(3) (c).
[(5)] (8) While on probation and as a condition thereof, the defendant
shall be required to make restitution or reparation to the victim or victims
as defined in Subsection 76-3-201 (4) for pecuniary damages as provided in
Section 76-3-201 caused by the offense to which the defendant has pleaded
guilty, no contest, or for which a conviction was had or by any other
criminal conduct admitted by the defendant to the sentencing court, unless
the court in applying the criteria stated in Subsection 76-3-201 (3) finds
that restitution is inappropriate. If the court determines that restitution is
inappropriate, the court shall state for the court record the reasons for the
decision.
[&)] (?) The prosecutor shall provide notice of the restitution order to
the clerk of the court The cleric shall place the order on the civil docket
and shall provide notice of the order to the parties. The order shall be
treated as a legal judgment under which the victim may seek civil remedy.
(10) (a) Upon completion without violation of 18 months probation in
felony or class A misdemeanor cases, or six months in class B misdemeanor
cases, the offender shall be terminated from sentence and the supervision
of the Division of Corrections, unless the person is earlier terminated by
the court
(b) The Division of Corrections shall notify the sentencing court in
writing of all cases where termination of supervision occurs by law. The
notification shall include a probation progress report and complete report
of details on outstanding fines and restitution orders.
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(b) Whenever any probationer, without authority from the Division of
Corrections, absents himself from the state, or avoids or evades probation
supervision, the period of absence, avoidance, or evasion tolls the probation
period.
(c)
Nothing in this section precludes the court from discharging a
probationer at any time, at the discretion of the court
[(?)] (12) (a) Probation may not be revoked except upon a hearing in
court and a finding that the conditions of probation have been violated.
(b) Upon the filing of an affidavit alleging with particularity facts
asserted to constitute violation of the conditions of probation, the court
which authorized probation shall determine whether the affidavit establishes
probable cause to believe that revocation or modification of probation may
be justified. If the court determines that there is probable cause, it shall
cause to be served on the defendant a copy of the affidavit and an order to
show cause why his probation should not be revoked or modified.
(c) The order to show cause shall specify a time and place for the
bearing, which shall be within seven days of the service upon the defendant
unless he shows good cause for a continuance, and shall inform the
defendant of a right to be represented by counsel at the hearing and to
have counsel appointed for him if he is indigent The order shall also
inform the defendant of a right to present evidence as provided in the Utah
Rules of Civil Procedure.
(d) At the hearing, the defendant shall admit or deny the allegations
of the affidavit If the defendant denies the allegations of the affidavit, the
Prosecuting attorney shall present evidence on the allegations, which need
Dot be evidence admissible in a trial. The persons who have given adverse
^formation on which the allegations are based shall be presented as
fitnesses subject to questioning by the defendant unless the court for good
^use otherwise orders. The defendant may call witnesses, appear and speak
J0 his own behalf, and present evidence.
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(e)
After hearing, the court shall make findings of fact Upon
determining that the defendant violated the conditions of probation. \M
court may order the probation revoked, modified, or continued. If probai
tion is revoked, the defendant shall be sentenced or the sentence previously
imposed shall be executed.
((8)
Restitution shall be-imposed unless upon a hcafmg-in--eouft-t
* tnotftg ts maoc tnftt restitution ts inappropriate pursuant to ibuoscctiOQ
76 3 201 (3) (b) or the defendant objects to its imposition pursuant te
(13) In cases where an 18-month probation term in felony and class A
misdemeanor cases or a six-month term in class B misdemeanor cases has
been completed without violation, but fine or restitution orders are still
outstanding, supervision by the Division of Corrections shall be terminated
pursuant to this section. The court may retain civil jurisdiction for the
purposes of collecting the fines or restitution. In these cases, the court may'
order the Department of Social Services to enforce the collection, and the
Office of Recovery Services may withhold the cost of collection from any
recovered fine or restitution.
[{9)J (14) Restitution imposed under this chapter is considered a debt
for "willful and malicious injury" for purposes of exceptions listed to
discharge in bankruptcy as provided in Title 11. Section 523. U.S.GA.
Approved February 16, 1984.
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ELECTIONS
CHAPTER 21
B. No. 31

(Passed January 28. 1984. In effect March 29. 1984.)
ELECTION LAW AMENDMENT
By Representative Harrison

N ACT RELATING TO ELECTIONS; REPEALING THE REQUIREMENT
THAT THE MEDIA AND OTHER ADVERTISING AGENCIES FILE
FINANCIAL STATEMENTS WITH THE STATE AUDITOR REFLECTING CERTAIN CANDIDATES' CAMPAIGN EXPENDITURES; AND
REPEALING LIMITATIONS ON EXPENDITURES FOR COMMUNICATIONS MEDIA BY CANDIDATES FOR GOVERNOR. LIEUTENANT
GOVERNOR, OR ATTORNEY GENERAL; AND MAKING TECHNICAL
CORRECTIONS.
HIS ACT AMENDS SECTIONS 20-14-1. 20-14-3. 20-14-5. 20-14-7,
AND 20-14-12. UTAH CODE ANNOTATED 1953, AS LAST
AMENDED BY CHAPTER 105, LAWS OF UTAH 1983. AND SECTIONS 20-14-42 AND 20-14-45. UTAH CODE ANNOTATED 1953;
AND REPEALS SECTION 20-14-16, UTAH CODE ANNOTATED 1953,
AS ENACTED BY CHAPTER 31. LAWS OF UTAH 1973.
Be it enacted by the Legislature of the State of Utah:
Section 1.

Section amended.

Section 20-14-1, Utah Code Annotated 1953. as last amended ty
Chapter 105, Laws of Utah 1983. is amended to read:
20-14-1. Definitions,
As used in this [aet] chapter:
(1) "Political purposes" means when an act is of a nature, or is done
with an intent or in a way. as to influence or tend to influence, directly or
indirectly, any voting for a candidate for public office at any political
convention, primary, or election, or is done on account of any person's
having voted or refrain from voting, or being about to vote or refrain from
voting, for any candidate for public office at any political convention,
primary, or election.
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pleting such academy or having failed to satisfactorily complete such academy within 18 months from
the date of his appointment, or who fails to satisfactorily complete the annual training shall automatically be prohibited from exercising any peace officer powers.
(iii) Category III peace officers shall have total
peace officer authority when on duty, including, but
not limited lo the power to make arrests with or
without a warrant for the following:
(a)
and

A crime committed in the officer's presence,

(b) A felony, when the officer has reason to
believe that the suspect has committed it.
Provided, however, that such powers may
exercised only in connection with acts occurring
the property of the airport where such officer
employed or when required for the protection
such airport's interests, property, officers,
employees.
(d)

be
on
is
of
or

Federal:

(i) Special agents of the Federal Bureau of
Investigation;
(ii) Special agents of the United States Secret
Service;
(iii) Special agents of the United States Customs
Service, excluding customs inspectors;
(iv) Special agents of the Bureau of Alcohol.
Tobacco, and Firearms; and
(v) Special agents of the Federal Drug Enforcement Agency: and
(vi) United Stales marshals, deputy marshals,
and special deputy United States marshals.
Federal peace officers shall have statewide peace
officer authority insofar as it relates to felony
offenses under the laws of this state.
Inclusion under the Utah State Public Safety
Retirement Act shall not be authorized for those
persons or political subdivisions contained herein,
except as otherwise provided for in Section 49-1l-l.
The requirement of peace officers standards and
(raining for state capitol security officers, correctional employees of the (division} Department of
Corrections designated as such by rules (and regulations) promulgated by the (division) Department of
Corrections, and persons deputized as peace officers by the Division of Parks and Recreation, shall
be left to the discretion of the commissioner of
public safety with the concurrence of the peace officers standards and training council.
Section 17. Section Amended.
Section 77-18-1, Utah Code Annotated 1953. as
last amended by Chapter 20. Laws of Utah 1984. is
amended to read:
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77-18-1, Suspension at sentence — Probation —
Period — Supervision — Presentence investigation
— Conditions — Restitution — Revocation.
(1) On a pica of guilty or no contest or conviction of any crime or offense, except in the case of
class C misdemeanors, for which probation may not
be imposed, and if it appears compatible with the
public interest, the court may suspend the imposition or execution of sentence and place the defendant on probution for a period of time it may determine, unless otherwise provided by law. The legal
custody of all probationers is vested in the court
having jurisdiction of the offender and the chief
agent of the adult probation and parole section of
the (DivH.it>HJ Department of Corrections.
(2) (a) The (Division} Department of Corrections shall establish presentence investigation and
supervision standards for all individuals under its
jurisdiction. These standards shall be based on the
type of offense and other criteria, including the
demand for services and the available agency
resources, which the (Division) Department of Corrections deems appropriate to determine what level
of services shall be provided.
(b) Proposed supervision and investigation standards shall be submitted to the State Judicial Council and Board of Pardons for review and comment
prior to adoption by the (Division) Department of
Corrections.
(3) Notwithstanding other provisions of law, the
(Division | Department of Corrections is not
required to supervise the probation or parole of any
person convicted of a class B or C misdemeanor but
may, at the discretion of the [Div*>ion| Department
of Corrections, and based upon adopted standards,
accept a person for supervision who is convicted of
a class B misdemeanor.
(4) Prior to imposition of any sentence for an
offense for which probation may be granted, the
court may. with the concurrence of the defendant,
continue the date for the imposition of sentence for
a reasonable period of time for the purpose of
obtaining * pre-sentence report on the defendant.
The report shall be prepared by the (Department of
Adult - Probmion find Parole} adult probation and
parole section of the Department of Corrections.
The report shall include a specific statement of
pecuniary damages, accompanied by a recommendation from adult probation and parole regarding
the payment of restitution by the defendant. The
contents of the report shall be confidential. The
court may disclose all or parts of the report to the
defendant ctr his counsel as the interest of justice
requires. At the time of sentence, the court shall
hear any testimony or information the defendant or
the prosecuting attorney may wish to present concerning th« appropriate sentence. This testimony
or information shall be presented in open court on
record and m the presence of the defendant.
(5) After a plea or verdict of guilty, or after a
verdict against the defendant on a plea of a former
conviction <or acquittal or once in jeopardy, if the
judgment t* not arrested or a new trial granted, the
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court must appoint a time for pronouncing judgment in accordance with Rule 22. Utah Rules of
Criminal Procedure. Whenever possible, in all
offenses involving damage to persons or property,
the pre-sentence report of the defendant shall be
made available to the court prior to the pronouncement of judgment.
(6) After a hearing, the court may increase or
decrease the probation period, unless otherwise
provided by law, and may revoke or modify any
condition of probation. While on probation, and as
a condition thereof, the defendant may be required
to:
(a) pay. in one or several sums, any fine
imposed at the time of being placed on probation;
(b) pay amounts required under provisions of
Section 77-32a-l through 77-32a-14;
(c) provide for the support of others for whose
support he is legally liable;
(d) participate in available rehabilitation programs;
(c) serve a period of time in the county jail not
to exceed one year; or
(f) serve a term of home confinement. The
court may impose all or part of the costs of supervision as a condition of home confinement.
(7) Restitution shall be imposed unless upon a
hearing in court a finding is made that restitution is
inappropriate under Subsection 76-3-201(3)(b) or
the defendant objects to its imposition under Subsection 76-3-201 (3)(c).
(B) While on probation and as a condition
(thereof], the defendant shall be required to make
restitution or reparation to the victim or victims as
defined in Subsection 76-3-201(4) for pecuniary
damages as provided in Section 76-3-201 caused by
the offense to which the defendant has pleaded
guilty, no contest, or for which a conviction was
had or by any other criminal conduct admitted by
the defendant to the sentencing court, unless the
court in applying the criteria stated in Subsection
76-3-201(3) finds that restitution is inappropriate.
If the court determines that restitution is inappropriate, the court shall state for the court record the
reasons for the decision.
(9) The prosecutor shall provide notice of the
restitution order to the clerk of the court. The
clerk shall place the order on the civil docket and
shall provide notice of the order to the parties.
The order shall be treated as a legal judgment
under which the victim may seek civil remedy.
(10) (a) Upon completion without violation of
18 months probation in felony or class A misdemeanor cases, or six months in class B misdemeanor cases, the offender shall be terminated
from sentence and the supervision of the (Division)
Department of Corrections, unless the person is
earlier terminated by the court.
(b) The (Division) Department of Corrections
shall notify the sentencing court in writing of all
cases where termination of supervision occurs by
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law. The notification shall include a probation progress report and complete report of details on outstanding fines and restitution orders.
(11) (a) All time served on probation by any
person without violation applies to service of the
total term of probation but does not preclude the
requirement of serving 18 months without violation
in felony or class A misdemeanor cases, or six
months in class B misdemeanor cases. Any time
spent by a person outside of confinement after commission of a probation violation does not constitute
service of the total term unless the person is exonerated at a hearing to revoke the probation. Any
time spent in confinement awaiting a hearing or
decision concerning revocation of probation does
not constitute service of the term of probation
except in the case of exoneration at the hearing, in
which case the time spent shall be included in computing the total probation term.
(b) Whenever any probationer, without authority from the (Division) Department of Corrections,
absents himself from the state, or avoids or evades
probation supervision, the period of absence, avoidance, or evasion tolls the probation period.
(c) Nothing in this section precludes the court
from discharging a probationer at any time, at the
discretion of the court.
(12) (a) Probation may not be revoked except
upon a hearing in court and a finding that the conditions o( probation have been violated.
(b) Upon the filing of an affidavit alleging with
particularity facts asserted to constitute violation of
the conditions of probation, the court which authorized probation shad determine whether the affidavit establishes probable cause to believe that revocation or modification of probation may be justified. If the court determines that there is probable
cause, it shall cause to be served on the defendant a
copy of the affidavit and an order to show cause
why his probation should not be revoked or modified.
(c) The order to show cause shall specify a time
and place for the hearing, which shall be within
seven days of the service upon the defendant unless
he shows good cause for a continuance, and shall
inform the defendant of a right to be represented
by counsel at the hearing and to have counsel
appointed for him if he is indigent. The order shall
also inform the defendant of a right to present evidence as provided in the Utah Rules of Civil Procedure.
(d) At the hearing, the defendant shall admit or
deny the allegations of the affidavit. If the defendant denies the allegations of the affidavit, the prosecuting attorney shall present evidence on the allegations, which need not be evidence admissible in a
trial. The persons who have given adverse information on which the allegations are based shall be presented as witnesses subject to questioning by the
defendant unless the court for good cause otherwise
orders. The defendant may call witnesses, appear
and speak in his own behalf, and present evidence.
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(e) After hearing, the court shall make findings
of fact Upon determining that the defendant vio
lated the conditions of probation, the court may
order the probation revoked, modified, or contin
ued If probation is revoked, the defendant shall
be sentenced or the sentence previously imposed
shall be executed
(13) In cases where an 18 month probation term
in felony and class A misdemeanor cases or a six
month term in class B misdemeanor cases has been
completed without violation, but fine or restitution
orders are still outstanding, supervision by the
(Division) Department of Corrections shall be tcr
minated pursuant to this section The court may
retain civil jurisdiction for the purposes of collecting
the fines or restitution In these cases the court
may order the Department of Social Services to
enforce the collection, and the Office of Recovery
Services may withhold the cost of collection from
any recovered fine or restitution
(14) Restitution imposed under this chapter is
considered a debt for 'willful and malicious injury '
for purposes of exceptions listed to discharge in
bankruptcy as provided in Title 11. Section 523,
USCA
Section 18. Section Amended.
Section 77 18 2, Utah Code Annotated 1953, as
enacted by Chapter 15, Laws of Utah 1980, is
amended to read
77-18-2.

Expungement and sealing of records.

(1) (a) Any person who has been convicted of
any enme within this state may petition the convict
ing court for a judicial pardon and for sealing of his
record in that court At the time the petition is
filed and served upon the prosecuting attorney, the
court shall set a date for a hearing and notify the
prosecuting attorney for the jurisdiction of the date
set for hearing Any person who may have relevant
information about the petitioner may testify at the
hearing and the court, in its discretion may request
a written evaluation of the adult parole and proba
lion section of the state (dtv»Mo«) Department of
Corrections
(b) If the court finds the petitioner for a period
of five years in the case of a class A misdemeanor
or felony, or for a period of three years in the case
of other misdemeanors or infractions, after his
release from incarceration, parole, or probation
whichever occurs last, has not been convicted of a
felony or of a misdemeanor involving moral turpi
tude and that no proceeding involving such a crime
is pending or being instituted against the petitioner
and further finds that the rehabilitation of peti
tioner has been attained to the satisfaction of the
court it shall enter an order that all records in peti
tioner's case in the custody of that court or in the
custody of any oihcr court, agency nr official be
sealed The provisions of this subsection shall not
apply to violations for the operation of motor vchi
cle under Title 41 The court shall also issue to the
petitioner a certificate stating the court's finding
that he has satisfied the court of his rehabilitation
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(2) (a) In any case in which a person has been
arrested with or without a warrant, that individual
after 12 months, provided there have been no intervening arrests, may petition the court in which the
proceeding occurred or, if there were no court proceedings any court in the jurisdiction where the
arrest occurred for an order expunging any and all
records of arrest and detention which may have
been made, if any of the following occurred
(«) He was released without the filing of formal
charges,
(u) Proceedings against him were dismissed, he
was discharged without a conviction and no charges
were refiled against him within 30 days thereafter,
or he was acquitted at trial, or
(in) The record of any proceedings against him
has been scaled pursuant to Subsection (I)
(b) If the court finds that the petitioner is eligible for relief under this subsection, it shall issue its
order granting the relief prayed for and further
directing the law enforcement agency making the
initial arrest to retrieve any record of that arrest
which may have been forwarded to the Federal
Bureau of Investigation and the Utah Bureau of
Criminal Identification
(c) This subsection shall apply to alt arrests and
any proceedings which occurred before as well as
those which may occur after, the effective date of
this act
(3) Employers may inquire concerning arrests or
convictions only to the extent that the arrests have
not been expunged or the record of convictions
sealed under this provision In the event an
employer asks concerning arrests which have been
expunged or convictions the records ot which have
been sealed the person who has received expunge
ment of arrest or judicial pardon may answer as
though the arrest or conviction had not occurred
(4) Inspection of the sealed records shall be per
mitted by ihe court only upon petition by the
person who is the subject of those records and only
to the persons named in the petition
Section 19. Section Amended
Section 77 19 10. Utah Code Annotated 1953, as
enacted b> Chapter 112, Laws of Utah 1983, is
amended to read
77-19 10. Judgment of death — Procedures for
execution.
The warden shall ensure that the method of judg
ment of death specified in the warrant is carried out
at the state prison
(1) If the judgment of death is to be earned out
by shooting the warden shall select a five person
firing squad of peace officers
(2) If the judgment of death is to be carried out
by lethal intravenous injection, the warden shall
select two or more persons trained in accordance
with accepted medical practices to administer intra
venous injections, who shall each administer a continuous intravenous injection one of which shall be
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Section 21. Section Amended.
of a lethal quantity of sodium thiopental or other
equally or more effective substance sufficient to
Section 77-26-U, Utah Code Annotated 1953, as
cause death Death shall be pronounced by a
enacted by Chapter 15, Laws of Utah 1980, is
licensed physician according to accepted medical
amended to read
standards
77-26-U. Adult probation and parole section to
(3) Compensation for members of a finng squad
supply Information.
or persons administering intravenous injections shall
be in an amount determined by the director of the |
The adult probation and parole section of the
Division of Finance
state (division) Department of Corrections shall furnish to the bureau information relating to the revo(4) The [dmsteftl Department of Corrections
cation or termination of probation or parole and
shall adopt and enforce regulations governing pro
shall upon request furnish the names, fingerprints,
cedures for the execution of judgments of death
photographs, and other data on forms provided by
the bureau
Section 20. Section Amended.
Section 77-19 11. Utah Code Annotated 1953, as
enacted by Chapter 15, Laws of Utah 1980, is
amended to read
77-19 11. Who may be present.
(1) The warden shall cause a physician to attend
the execution
(2) At the discretion of the warden, the following persons may attend the execution
(a) The prosecuting attorney of the county in
which the defendant was convicted or a deputy
prosecuting attorney designated by the prosecuting
attorney,
(b) The attorney general or a deputy attorney
general designated by the attorney general,
(c) Religious representatives, friends, or relatives designated by the defendant not exceeding a
total of five in number,
(3) None of the persons enumerated in Subsection (2) shall be required to attend nor shall any of
them attend as a matter of right
(4) The warden shall permit the attendance at
the execution of a total of nine members of the
press and broadcast news media named by the exec
utive director of the (dwMoi*} Department of Corrections in accordance with rules (and regulations)
of the (division) Department of Corrections, pro
vided that the selected news media members shall
serve as a pool for other members of the news
media as a condition of attendance
(5) No photographic or recording equipment
shall be permitted at the execution site until the
execution is completed, the bodv is removed and
the site has been restored to an orderly condition,
provided, however, that the phjsical arrangements
for the execution shall not be disturbed Any
person who violates this subsection is guilty of a
class B misdemeanor
(6) All persons in attendance shall be subject to
reasonable search as a condition of attendance
(7) No other persons, except the necessary staff
designated by the warden, shall be permitted to
attend the execution, nor shall any person under
the age of 18 attend
(8) The (division) Department of Corrections is
(h«f*by| empowered and directed to (promulgate )
adopt (and employ] rules (und regulations) governing the attendance of persons at the execution

Section 22. Section Amended.
Section 77 27 10. Utah Code Annotated 1953 as
last amended by Chapter 88, Laws of Utah 1983, is
amended to read
77-27-10. Cooperation of correctional institution
staffs and adult probation and parole section of
the Department of Corrections with board — Procedure where indeterminate sentence imposed.
(1) The chief executive officer and employees of
each penal and correctional institution shall cooperate fully with the board, permit board members
free access to prisoners, and furnish the board with
pertinent information regarding a prisoner s physical, mental, and social history and his institutional
record of behavior, discipline, work, efforts of selfimprovement, and attitude toward society The
adult probation and parole section of the Department of Corrections shall furnish such pertinent
information as it has, including a summary of its
pre sentence, pre parole and post parole investigations, and the facilities of Ihe section shall be available to the board Law enforcement officials
responsible for the prisoner s arrest, conviction, and
sentence shall furnish all pertinent data requested
by the board
(2) In all cases where an indeterminate sentence
is imposed, the judge imposing the sentence shall
within 30 days from the date of such sentence, mail
to the executive secretary of the board of pardons a
statement in writing setting out the term for which,
in his opinion, the prisoner so sentenced ought to
be imprisoned, together with any information he
may have regarding the character of the prisoner or
any mitigating or aggravating circumstances connected with the offense for which the prisoner has
been convicted In addition to this information, the
prosecutor shall, in all cases within 30 days from
the date of sentence forward in writing to the executive secretary of the board of pardons a full and
complete description of the crime, a wntten record
of any plea bargain entered into, a statement of the
i mitigating or aggravating circumstances or both of
the case, all investigative reports, and any other
information which the prosecutor feels would be
relevant to the board of pardons Such statements
snail be preserved «" the files of the board The
chief executive officer of any penal or correctional
I institution shall permit all prisoners to send mail to
the board of pardons without censorship
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ENACTS;
73 2 23.
73 2 23 1.

U T A H CODE ANNOTATED 1953
UTAH CODE ANNOTATED 1953

Be it enacted bv the Legislature of the state of Utah
Section 1. Section Amended.
Section 63 52a 10, Utah Code Annotated 1953 as
last amended by Chapter 33 Laws of Utah 1984 is
amended to read
63-52a-IO. Conditions for granting disaster relief
funds — Information required by Disaster Relief
Board — Approval of project design
(1) As a condition of any disaster relief funds
granted under this chapter, the receiving political
subdivision shall agree that any repair or construe
tion to be financed therewith shall be in accordance
with applicable standards of safetv decencv and
sanitation and in conformity with applicable codes
specifications and standard;., and shall furnish such
evidence of compliance with this section as ma) be
required by the DKU As a further condition ot
receiving a disaster relief grant under this chapter
the receiving political subdivision shall agree that
the natural hazards in the areas in which the pro
ceeds of the grants are to be used will be evaluated
and appropriate action taken to mitigate those ha*
ards. including safe land use and construction prac
ticcs. in accordance with standards prescribed or
approved by the DRB after adequate consultation
with the governing body of the political subdivision
to which the grant is to be made
(2) Whenever the DRB considers a request for
disaster relief funds for a political subdivision and
there is a potential for multiple countv flood
damage, the political subdivision must provide the
DRB with information on the effect an> project has
on downstream counties That information shall be
considered as part of the DRB s criteria for approv
ing the funding
(3) The DRB shall not gjant disaster relief
funds for any flood mitigation projects until the
project design has been approved by the state engi
necr
Section 2. Section Enacted.
Section 73 2-23, Utah Code Annotated 1953 is
enacted to read
73-2-23. Emergency powers of state engineer —
Multi-county flood mitigation activities — Termination of assistance — Dedicated flood control
mill levy exemption.
(1) In addition to his emergency powers under
Section 73 2 22 the state engineer shall assist coun
ties in emergency flood mitigation on intcrcounty
waterways when ail the following conditions exist
(a)

two or more counties are involved.

(b) the flood mitigation activity has or may have
adverse effect on the county,
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(c) the county commission of that adversely
impacted county requests the state engineer s
involvement
(d) the requesting county is providing an
ongoing flood control program with jurisdictionwide funding equivalent to two mills, and
(e) the requesting county has established a flood
control program through zoning
(2) Muln countv flood mitigation activities by
the state engineer shall include
(a) assisting the counties in emergency flood
mitigation planning.
(h> furnishing engineering or other
services

technical

(e) makinjg recommendations in emergency situ
alions and if requested participating in making
emergency flood control decisions, and
(dl in the event a decision is not reached the
final decision making authority
(3) The assistance or involvement will cease
when in the state engineer s judgment the flood
rondmons or potential lor flooding subsides or
when the countv commissions of all affected counties request that the jurisdiction cease
(4) Dedicated flood control mill levies
exempt from the provisions of Section *>9 5 111

arc

Section 3. Section Enacted
Section 73 2 23 I Utah Code Annotated 1953. is
enacted to read
73-2-23.1. Assistance of slate engineer in management of flood waters.
In addition to his other flood management
authority under Sections 73 2-22 and 73-2-23 the
slate engineer ma\ assist in the management of
flood waters pursuant to court judgments and
decrees
Approved March 19. 1985
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SUPERVISED P R O B A T I O N
AMENDMEN1S
By Dale E Stratford
AN ACT REIATING TO CRIMINAL PROCEDURE; OMITTING SUPERVISED PROBATION
I OR CLASS C MISDtMrANORS; SPECTrYlNG PROBAMON PROCEDURES; AND
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obtaining a pre sentence report or information from
other sources on the defendant The report shall
be prepared by (the Department o t | Adult Probation and Parole The report shall include a specific
statement of pecuniary damages, accompanied by a
recommendation from Adult Probation and Parole
AMENDS:
regarding the payment of restitution by the defend77 18 1 AS LAST AMENDED BY CHAPTER
ant The contents of the report shall be confiden20, LAWS OF UTAH 1984
I tial The court may disclose all or parts of the
report to the defendant or his counsel as the interBe it enacted by the Legislature of the state of Utah
est of justice requires At the time of sentence the
court shall hear anv testimony or information the
Section I. Section Amended.
defendant or the prosecuting attorney may wish to
present concerning the appropriate sentence This
Section 77 18-1. Utah Code Annotated 1953, as
testimony or information shall be presented in open
last amended by Chapter 20 Laws of Utah 1984 is
court on record and in the presence ot the defendamended to read
ant

TION UNDER THE COURTS' JURISDICTION
FOR COLLECTION.
THIS ACT AFFECTS SECTIONS OF UTAH
CODE ANNOTA1LD 1953 AS FOLLOWS

77-18-1. Suspension of sentence — Probation —
Period — Supervision — Presentence investigation
— Conditions — Restitution — Revocation.
(1) On a plea of guilty or no contest or convic
tion of any crime or offense, except in the case of
class C misdemeanors* for which supervised probation by the Department of Corrections may not be
imposed, and if it appears compatible with the
public interest, the court may suspend the imposi
tion or execution of sentence and place the defend
ant on probation for a period of time it may determine, unless otherwise provided by law The legal
custody of all probationers referred to the Depart
ment of Corrections is vested in the court having
jurisdiction (of-tfetToffendec and the tfhief agent of
tbt? adult probution and purole section of the Division- of 1 and the Department of Corrections The
legal custody of all unsupervised probationers is
vested in the court having jurisdiction of the
offender
(2) (a) The [Division) Department of Corrections shall establish presentence investigation and
supervision standards for ail individuals under its
jurisdiction These standards shall be based on the
type of offense and other criteria, including the
demand for services and the available agency
resources, which the [Division] Department of Corrections deems appropriate to determine what level
of services shall be provided
(b) Proposed supervision and investigation stan
dards shall be submitted to the State Judicial Council and Board of Pardons for review and comment
prior to adoption by the (Division) Department of
Corrections
(3) Notwithstanding other provisions of law, the
(Division) Department of Corrections is not
required to supervise the probation or parole of any
person convicted of a class B or C misdemeanor but
may, at the discretion of the (Division) Department
of Corrections, and based upon adopted standards,
accept a person for supervision who is convicted of
a class B misdemeanor

(5) After a plea or verdict of guilty, or after a
verdict against the defendant on a plea of a former
conviction or acquittal or once in jeopardy, if the
judgment is not arrested or a new trial granted the
court (mttst| shall appoint a lime for pronouncing
judgment in accordance with Rule 22, Utah Rules
of Criminal Procedure (WH*H*V«M4 When possible,
in all offenses involving damage to persons or property, the pre sentence report of the deiendant shall
be made available to the court prior to the pronouncement of judgment
(6) After a hearing the court may increase or
decrease the probation period unless otherwise
provided by law, and may revoke or modify any
condition of probation While on probation, and as
a condition (•«***«{] of probation, the defendant
may be required to
(a) pay. in one or several sums any fine
imposed at the time of being placed on probation,
(b) pay amounts required under provisions of
Section 77-32a-l through 77-32a-l4,
(c) provide for the support of others for whose
support he is legally liable,
(d) participate in available rehabilitation programs,
(e) serve a period of time in the county jail not
to exceed one year, or
(f) serve a term of home confinement The
court may impose all or part of the costs of supervision as a condition of home confinement
(7) Restitution shall be imposed unless upon a
hearing in court a finding is made that restitution is
inappropriate under Subsection 76 3-201 (3) (b) or
the defendant objects to its imposition under SubI section 76 3-201 (3) (c)

(8) While on probation and as a condition
(tJtefeef) of probation the defendant shall be
required to make restitution or reparation to the
victim or victims as defined in Subsection 76 3-201
(4) for pecuniary damages as provided in Section
J
76-3-201 caused by the offense to which the defend(4) ((«)) Prior to imposition of any sentence for
ant has pleaded guilty, no contest, or for which a
iin offense for which probation may be granted, the
conviction was had or by any other criminal concourt may. with the concurrence of the defendant,
duet
admitted by the defendant to the sentencing
continue the date for the imposition of sentence for
court, unless the court in applying the criteria
a reasonable period of time for the purpose of
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stated in Subsection 76 3 201 (3) finds that restitu
tion is inappropriate If the court determines that
restitution is inappropriate, the court shall state for
the court record the reasons for the decision
(9) The prosecutor shall provide notice of the
restitution order to the clerk of the court The clerk
shall place the order on the civil docket and shall
provide notice of the order to the parties The
order shall be treated as a legal judgment under
which the victim may seek civil remedy
(10) (a) Upon completion without violation of
18 months probation in felony or class A misde
meanor cases, or six months in class B nmdc
meanor cases, the offender shall be terminated
from sentence (and the supervision ol~ihe-4)+v+sKHi
t»f C-tMFfeeth>«*»|. unless the person is earlier tcrmi
nated by the court
(b) The (DmsHm) Department of Corrections
shall notify the sentencing court in writing (of) 30
days in advance in all cases where termination of
supervision ( « « * » ] will occur by law The notifica
tion shall include a probation progress report and
complete report of details on outstanding fines and
restitution orders
(c) At any time prior to the termination of pro
bation the court may after a hearing with proper
notice upon its own motion or the motion of the
prosecutor extend probation for good cause shown
for one additional term ot IS months in fclonv or
class A misdemeanor cases or six months in class B
misdemeanor cases The reasons for the extension
of the probation period shall be made a part of the
court record
(d) On a plea of guilty or no contest or con vie
tion of any crime or olfense by a defendant prcs
ently serving a term of probation the court may
order that the term of probation for the orimnal
crime or olfense commence again for the full term
(11) (a) All time served on probation by any
person without violation applies to service of the
total term of probation but does not preclude the
requirement of serving 18 months without violation
in felony or class A misdemeanor CJSCS. or six
months in class B misdemeanor cases Any time
spent by a person outside of confinement after com
mission of a probation violation does not constitute
service of the total term unless the person is exon
crated at a hearing to revoke the probation Any
time spent in confinement awaiting a hearing or
decision concerning revocation ot probation does
not constitute service of the term of probation
except in the case of exoneration at the hearing in
which case the time spent shall be included in com
puling the total probation term
(b) Whenever an> probationer without author
it> from the (Division) court or the Department of
Corrections* absents himself from the state or
avoids or evades probation supervision the period
of absence avoidance, or evasion lolls the proba
tion period
(c) Nothing in this section precludes the court
from discharging a probationer at any tune at the
discretion of the court
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(12) (a) Probation may not be revoked except
upon a hearing in court and a finding that the conditions of probation have been violated

UTAH SESSION LAWS 1985
for purposes of exceptions listed to discharge in
bankruptcy as provided in Title 11, Section 523,
USC A

(b) Upon the filing of an affidavit alleging with
particularity facts asserted to constitute violation of
the conditions of probation, the court which autho
nzed probation shall determine whether the affida
vit establishes probable cause to believe that revocation or modification of probation may be justified If the court determines that there is probable
cause it shall cause to be served on the defendant a
copy of the affidavit and an order to show cause
why his probation should not be revoked or modi
fied
(c) The order to show cause shall specif) a time
and pi ice for the hearing, which shall be within
seven days of the service upon the defendant unless
he shows good cause for a continuance and shall
inform the defendant of a right to be represented
by counsel at the hearing and to have counsel
appointed for him if he is indigent The order shall
also inform the defendant of a right to present evi
dence as provided in the Utah Rules of Civil Procedure
(d) At the hearing the defendant shall admit or
deny the allegations of the affidavit If the defendant denies the allegations of the affidavit the prosecuting attorney shall present evidence on the allegations whieh need not be evidence admissible in a
trial I he persons who have gnen adverse information on which the allegations are based shall be pre
sciited as witnesses subject to questioning by the
defendant unless the court for good cause otherwise
orders The defendant mav call witnesses appear
and speak in his own behalf and present evidence
(e) After hearing, the court shall make findings
of fact Upon determining that the defendant violated the conditions of probation, the court may
order the probation revoked, modified, or continued If probation is revoked the defendant shall
be sentenced or the sentence previously imposed
shall be executed
(13) In cases where an 18 month probation term
in felony and class A misdemeanor cases or a six
month term in class B misdemeanor cases has been
completed without violation but fine or restitution
orders are still outstanding, supervision by the
[DtvKMwj Department ot C orrections shall be terminated pursuant to this section In class B misdemeanors where probation supervision is not provided the court may order the Department of Corrections to monitor the payment of any fine or restitution ordered and give the court notice of the
completion of payment or the failure of the defend;
ant to make payment as ordered I he court may
retain feml]~junsdiction for the purposes of collecting he fines or restitution In these cases the
court may order the Department of Social Services
to enlorcc the collection and the Office of Recovery Services ma> withhold the cost of collection
from any recovered fine 01 leststution
(14) Restitution imposed under this chapter is
considered a debt for willful and malicious injury"

Approved March 19, 1985
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YOUTH O F F E N D E R S PROGRAM
CLRUHCA1ION
By Dale E Stratford
Terry Williams
AN ACT RELATING TO THE DIVISION OF
YOUTH CORRECTIONS; AUTHORIZING THE
DIVISION OF YOUTH CORRECTIONS TO
SET MINIMUM STANDARDS AND CERTIFY
PRIVATE
JUVENIIE
REHABILITATION
FACILITIES.
THIS ACT AFFECTS SECTIONS O F UTAH
CODE A N N O T A T E D 1953 AS FOl LOWS
AMENDS:
55 l i b 5, AS LAST A M E N D E D BY CHAPTER
289, LAWS OF UTAH 1983 ,
55 I lb 20 AS E N A C 1 L D BY C H A P T E R 247,
LAWSOI- UTAH 1981
Be it enai ted bv the Legislature of the state of Utah
Section 1. Section Amended.
Section 55 l i b 5. Utah Code Annotated 1953 as
last amended by Chapter 289, Laws of Utah 1983.
is amended to read
55-1 lb-5. Duties and powers of division —
Appointment of regional administrators and staff.
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(4) The division shall establish and (administHrte) administer all secure residential facilities,
including the state youth development center for
youth offenders
(5) (The juvenile court shall specify in) | n any
order committing a vouth offender to the division,
the juvenile court shall specify whether the youth
offender is being committed lor secure confinement
or placement in a community based program The
division shall place the youth in the most appropri
ate program within the category specified by the
court
(6) The division shall employ staff necessary to
supervise youth offenders on parole and to supervise and coordinate treatment of youth offenders
committed to the division for placement in commu
nity based programs
(7) The division shall establish observation and
(diagnostic) assessment programs necessary to serve
youth offenders committed to a (for short • term
observation) by the juvenile court (pursuant to sec
tion 78 3a-39(5)| for short term observation under
Subsection 78 3a 39 (5)
(8) The director of the division shall appoint
regional administrators (to administer community
buiied programs; secure facilities,) and case management staff within the various juvenile court districts
Regional administrators shall administer community
based programs and secure facilities and shall have
experience in corrections behavioral sciences, law,
cnminology(r) or related fields, and in administration
(9) The division shall establish and operate
work programs designed to employ youth offenders
in public service work projects lor the purpose of
reimbursing victims ol the youth offender s delinquent behavior
(10) The division shall establish minimum standards for the operation of all private residential and
nonresidential rehabilitation lacilnies which provide
services to juveniles who have committed a delinquent act in this state or in any other state which
would constitute a felony or misdemeanor if committed by an adult

(1) The division (*ha4H*e) is responsible for all
(de4ttHfuettt| youth offenders committed to it by
juvenile courts for secure confinement or supervi
sion and treatment in the community The division
shall also establish minimum standards for detention, care and certification of approved detention
facilities based upon such standards

Section 2. Section Amended.
Section 55 l i b 20. Utah Code Annotated 1953,
as enacted bv Chapter 247, Laws of Utah 1981, is
amended to read

(2) The division shall establish and (admmtv•fate) administer alt community programs within
(the various) juvenile court districts for all youth
offenders committed to the division
(3) The division shall (determine and) place [m
the most appropriate program, those| youth offend
ers committed to it in the most appropriate pro
gram for supervision and treatment in the commu
nity

The division(;-»nm»aHy-.) shall |fi»fm«lly| annually
review all programs (sefv*ng~ytHrtl» t>Ke«def^] which
provide services to juveniles who have committed a
delinquent act, in this state or in any other state
which would constitute a felony or misdemeanor if
committed by an adult and certify compliance (of
non comphtmee) with standards approved by the
board Written reviews shall be provided to the
managers "f (the individual) those programs Based
upon policies established by the board those programs which are unable or unwilling to comply with

55-llb-20. Review of programs for juveniles —
Certification.
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1953 is enacted to read
212 AND 229 LAWSOHJTAH 1985
55- 15b 13 5 Costs for services to abused spouses
assessed against abusing spouse

~~~~~l3

Be it enacted by the Legislature of the state of (j^l

Costs for services provided by^^hc division to
abused^ spouses under the authority of Secnon 55
15b 7 shall be assessed against the abusing spouse
according to rules established by the department^

Section I Section Amended

4*f

Section 77 18 I Utah Code Annotated I9tj
as last amended by Chapters 212 and 229, Lawso
I Utah 1985 is amended to read
<£•

Section 2 Section Amended
Section 77 36 5 Utah Code Annotated 1953
as enacted by Chapter N4 laws of Utah 1983 is
amended to read

77 18 1 Suspension of sentence - Probation
Supervision Presentence investigation Confidential Terms - Restitution - Extension
or revocation Hearings

(I) (a) On a plea of guilty or no contest or coo*
iction ol any crime or offense [except m the east
ol—class C misdemeanors—for— which—supervised
probation- by the- Dcpartment~of Correettons-atty
I not be- imposed and if- it appcnrs-eompatible wnfc
(1) When a defendant is found guilty of a crime
the public interest ) (he court may suspend the imp!
and a condition of the sentence restricts the defen
osition or execution of sentence and place the defe*
dam s contact with the victim ihe condition shall
ndant on probation (fof- a period-of ttme~tt way
be included in a written order and the prosecutor
determine- unless otherwise^ -provided—6y law]
shall provide a certified copy of that order to the
Supervised probation by the department may not be
victim
imposed byjhe court in cases of class C misdernea
nors or infractions The (legal eustedy] jurisdiction
(2) In determining its sentence the court in
of all probationers referred to the Department of
addition to penalties otherwise provided for by law
Corrections is \ested in the court having jurisdiction
may require the defendant to participate in treat
(and), custod) is with the Department of Correct
ment or therapy under the direction of an organiz
ions
anon or individual experienced in domestic violence
counseling The court may also require the defen
(bj The legal custody of all (unsupervisedj prok
dam to pay all or part of the cost of counseling
ationers not referred to the department is vested (wj
incurred by the victim as well as the costs for def
as ordered by the court having jurisdiction of the
endant's own counseling The court shall assess
(offender) defendant The court has continuing
against the defendant, as restitution any costs for J jurisdiction over all probationers
services or treatment provided to the abused spouse j
(2) (a) The Department of Corrections shall esta
*?¥ !i!£ Division of Family Services under Section 5_5_ I
J5b_7 The court sha/7 order those costs to be paid I blish supervision jind presentence investigation /and
directly to the division
j supervision) standards for all individuals (under Us
jurisdiction) referred to the department These stan
I dards shall be based on the type of offense^ (and
I other- truer la, including] the demand for services^
(and) the (available) availability of agency resou
J rces, (whHh) and other criteria established by the
Department of Corrections (deems appropriate) to
determine v» hat level of services shall be provided
77 36 5 Sentencing - Restricting contact with
victim - Counseling - Cost assessed against
defendant
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(b) Proposed supervision and investigation stan
dards shall be submitted to the (State) Judicial
Council and Board of Pardons for review and
comment prior to adoption by the Department of
Corrections

I

MISDEMEANOR PROBATION AMENDMENTS
By G LaMont Richards
AN ACT RELATING TO CRIMINAL PROCE
DURE, AMENDING PROVISIONS RELATED
TO P R O B A T I O N A N D R E S T I T U T I O N
WITHIN T i l t DEPARTMENT OF CORRECTIONS
THIS ACT AFFECTS SECTIONS OF UTAH
CODE ANNOTATED 1953 AS FOLLOWS
AMENDS
77 18 I, AS LAST AMENDED BY CHAPTERS
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(3) Notwithstanding other provisions of law, the
Department of Corrections is not required to supc
rvise the probation (or—parole) of (any—person]
persons convicted of (a) class B or C (misdemeanor
but-may.- • at the-diseretlon-of-the—Departmcnf--af
Correct ton*-,- and based—upon—adopted standards,
accept a person for-^upervtston-v.'ho-is-convtctedof
a vlass-8 misdemeanor) misdemeanors or infraction^
or to conduct presentence investigation rcports_on
class C misdemeanors or infractions However the
department may supervise the probation of cjassjj
I misdemeanants in accordance with department__stJL
ndards
(4) Prior to the imposition of any sentence [(of
an-offense for-which probation-may-be-^ramed), the
court may, with the concurrence of the defendant,
continue the date for the imposition of sentence for
a reasonable period of time for the purpose of obt

lining a presentence investigation report from the
jvnartment_qf Corrections or information from
AtneTsources (onJ about the defendant (The report
l^^lf be-prepared by~the~adult probatton-and parole
ItttioH -of—the—Department—of Corrections j The
prrsentencejnvestigation report shall include a spe
ofic statement of pecuniary damages, accompanied
by a recommendation from (Adult—Probatton-and
Parole) the Department of Corrections regarding the
payment of restitution by the defendant The com
ents of the report (shatt-oe) are confidential and not
available_except_ for purposes of sentencing as pro_
vided jby r u ; e 0 f the Judicial Council and for use by
{he~~Department of Corrections (The—court may
dtselose ell or-parts-of-the-report to the defendant
dr-hts-counsel -as-f he-tnterest-of-justtee requires ) At
the time of sentence, the court shall hear any testi
mony or information the defendant or the prosecu
ting attorney (may wish) desires to present concer
mng the appropriate sentence This testimony or
Information shall be presented in open court on
record and in the presence of the defendant
((5)-Aftcr a plea or verdict-of~gudiy. -or after-a
verdict against- thc-defeodant-on- a plea-of-a-former
eonvtefton or acquHial or oncc-nv jcopardyr-tf the
judgment-is-nof at rested or-a new trial granted the
eoart-shaW-appoint-a—Hnie-^or—pronouncing judgement—tn accordance -wan—Rule 2-2 —Utah Rules-of
Crwntnal Procedure—When-possibler-n> an* -offenses
invoking-damage-to persons-ot-propertyi-^he-presentence report-of-the-defendant shall be made avaBable-to the-court-prior-to the pronouncement o f
judgment )
((6)-After a hearingr-thc eourt -may increase-or
ptevided-oy-lawr-and may-revoke—or-niodify-any
condition of probation )
(5) While on probation, and as a condition of
probation, the defendant may be required to
perform any or all of the following
(a) pay, in one or several sums, any fine imposed
•t the time of being placed on probation,
(b) pay amounts required under (provisions of
Section 77 32a-f— through—*7-32a~*4) Chapter
32a, Title 77, Defense Costs.
(c) provide for the support of others for whose
support he is legally liable,
(d) participate in
treatment programs,

available

(rehabditatton)

(e) serve a period of time in the county jail not to
exceed one year, (or)
( 0 ser\e a term of home confinement(- The-court
"tay-Hnpose all or pai
*«ondttton-of norne-eonftnement-) t
(g)_ participate in community service restitution
Brograms,
(h) pay for the costs of investigation, probation,
*ftd treatment services, and
(?) make restitution or reparation to the victim or
yjctims in accordance with Subsections 76 3 201
Qland(4}_
h*artng in court a finding- is-made that restitution is
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or—the- defendant -objects Ho its imposition under
Subsection ?6-3-201 OHe> |
((*)—Whtle-on probation and as -a condition of
probation^ tne defendant-shall- be required-to make
restitution-Of-feparaiion-to-the vtcitnv-or-^Kttms-as
defined—HV Subsection -76-3-201 (4) for- pecuniary
damages as provided in -Section 76-3-201 caused
by the-offense *o-whtch the defendant-ha* pleaded
guilty—m> contest, or-for whtcn-^ vonvtctton was
had Of by-any oilier criminal- conduct admitted by
the-defendant to the sentencing «ourt onless—the
court 4n-aoplyin^the enter la stated in Subseuion^o3-201 0 > finds that restitution is- inappropriate If
the -i.ourt determines that restitution—** inappropriate-, the-court shall state-for-the- court- retord the
redsoos i or "f'fv^'iwciSMMt )
K*)l (6) The Department of Corrections is respo
nsjble Jbr the collection of fines^ and restitution
during the prob ition period in cascs_where the court
orders supervised probation by the department The
prosecutor shall provide notice of the restitution
order to the clerk of the court The clerk shall place
the order on the civil docket and shall provide
notice of the order to the parties The order (shall
be-treated-as) is considered a legal judgment under
which the victim may seek civil remedy
((40)) (7J (a) Upon completion without violation
of 18 months' probation in felony or class A mis
demeanor cases, or six months in class B mtsdeme
anor cases, the (offender) probation period shall be
terminated (from-sentence), unless (the person is)
earlier terminated by the court
(b) The Department of Corrections shall notify
the sentencing court and prosecuting attorney in
writing (30) 45 days in advance ) n all cases where
termination of supervision will occur by law The
notification shall include a probation progress report
and complete report of details on outstanding fines
and restitution orders
(c) At any time prior to the termination of prob
ation (the court may, after a heartng-witfe-oropef
no<i€e,Hjrx>ft « s own motion or ihenioi ion of ihe
prosecutors-extend orobation for good cause show n^
for one additional term of 18-month* tn-felony or
t i u i i f\ tiiiMJciiicunur 4»u2rC& or >Ut~fOOfMftSr~Ht- ClflSS ~B

misdemeanor cases The rcosons-for-tne^xtenston of
the probation period *Iia44 bc-made a part of-the
eourt record), upon a minimum of five days' notice
and a hearing or upon a waiver of the notice and
hearing by the probationer, the court may extend
probation for an additional term of 18 months in
felony or class A misdemeanors or six months in
class B misdemeanors if fines or restitution or both
are owing
((df-On a plea of guilty or no contest or conviction of-any-efirne^or-offense-oy-a-defendant presently servmg-a term of probation, the eourt may
order that the ternv-of-probation for the original
erime or offense commence again for the full term-)
(Hf)J (§} (a) All time served without violation
while on probation (by—any- person without violaHon) applies to service of the total term of probation
but does not (preclude) eliminate the requirement of
serving 18 consecutive months without violation in
felony or class A misdemeanor cases, or six
consecutive months without violation in class B
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l ™ y - e e ) „ J u s l l f i e d , f l ^ ^ of probation

CHAPTER 115
H. B. No. 170
Passed February 24, (987
Approved March 16, 1987
Effective April 27, J987

(c( The order lo jhow cause shall sfcecfv . „ „ , .

JUVENILE COURT - DIRECTOR OF
COURT SERVICES

t h e ^ ^ ^

By Alton B Bradsha
A

? v A r ^ J * . E L A T , N G T O JUVENILE COURT
EXEMPTING T H E POSITION OF DISTRIC

to have counsel appointed for him ,f h , , . n " L "
The order shall also inform ,he defenda n 'of * ? , , h .

(d) At the hearing, the defendant shall admit or
deny the allegations of the affidavit If the defen
dant denies the allegations of the affidavit, the
prosecuting attorney shai! p r ese"» evidrj n c e o n the
alIcgations(r-wltH;h-*iee4-f»ot~be-^«defte» admissible
m-a-maJ) The persons who have given adverse tnf
ormation on which the allegations are based shall be
presented as witnesses subject to questioning by the
defendant unless the court for good cause otherwise
orders The defendant may call witnesses, appear
and speak in his own behalf, and present e\,dence
660
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Be it enacted by the Legislature of the state of Utah

Ch. 116

[on 1 Sullon Amended
Section 78 3a 12, Utah Code Annotated 1953,
Ust amended by Chapter 47, Laws of Utah 1986,
tamended to read

!7f-Ja

12 Director of court services Appointment - Period of service - Duties
(1) (a) T n e administrator of the juvenile court,
with thTapproval of the judge of each district or the
presiding judge of multiple judge districts, shall
r
tpPomt a director of court services for each district
STb* director of court services serves at the pleasure
^orn^hTTuvenije court~administrator Removal oj" the
^Jrtctor of court services from office requires the
" a ^ ^ ^ T o f the district judge or the presiding judge
ofjhnltjpjcjudgc districts

CHAPTER 116
H B. No. 174

f

(U\ The director of court services shall appoint a
clerk of the court, deputy court clerks, probation
'officers, and other persons as required to carry out
the work of the court
f

" (I) The director of court services (shall-supervtse)
supervises the work of all nonjudicial court staff of
the district and jservej serves as administrative
officer of the district
0 ) The clerk (sm*& keep| keegs a record of court
proceedings and (has power- to) may issue all process
»nd. notice required
Section 2 Section Amended
Section 78 3a 13. Utah Code Annotated 1953,
w last amended by Chapters 83 and 156. Laws of
Utah 1983, is amended to read
78-3*. 13 Employees of court and board Salaries - State courts personnel system and
exemptions - Discharge.

^ - ^ . n t ' h""n8' < ^ ^ ^ L
h e ^ h e w , ! andjhalljbejerved upon

Laws of Utah 1987

(c) After hearing, the court shall make findM
fact Upon (determining| a finding that the*J
dant violated the conditions of probation, thft
may order the probation revoked, modified;^
continued j>r ^hat the entire probation^ territ^
mencc anew If probation is revoked «he^ef«
shall be sentenced or the sentence prevfc
imposed shall be executed
•£$

(1) The salaries of employees of the court and the
**taries of employees of the board |shall-be) are
Fwed by the board
0) All employees of the court who receive a
l*ry, except the administrator of the juvenile
c ^ r t , district directors of court services, and refe
rets serving the court in no other capacity, [shall be)
!£? selected, promoted, and discharged through the
**ate courts personnel system established for the
) uv «nile court under the direction and Ithe-feguiabe
^ l rules of the Board of Juvenile Judges and the
Jud
icial Council
u

0 ) (No) An employee under the state courts per
*° n nel system may not be discharged except for
" " s e and after a hearing before the appointing
aut
h o n t y , with appeal as provided by the [poUetes
^Kl-pfoecdures of the) state courts personnel system
^ ° employee may be suspended pending (sueh) the
" e a *mg and appeal

Passed February 25, }987
Approved March 16 1987
Effective April 27, 1937
CORRECTIONS OFPARJMENT
AMENDMENTS
By G LuMont Richards
AN ACT RELATING TO T H E DEPARTMENT
OF CORRECTIONS. RFVISlNC PROCFD
URES, CIARIFYIN(> D t H N | [ | O N S , C H \ N CING T H E R E Q U I R E M t N r T H A T T H E
PROGRAMS BE REHABILITATIVE, Al I ()WING PRIVATE INDUSTRY T O HOUSE
O F t E N D E R S , C I A R I H 1 N G MANAGEMENT
Ot INMATE FINANCES, EXPANDING USE
Of *ORCE AGAINST ESCAPES, DESCRIBING APPLICATION O l T H E UTAH ADMINISTRATIVE RULEMAKING A C T . A N D
PROVIDING PENALTIES F Q R POSSESSION
O l PROHIBII ED ITEMS WHILE IN PRISON
THIS ACT AFFECTS SECTIONS O F UTAH
CODE ANNOTATLD 1953 AS h o i LOWS
AMENDS:
64 13 1. AS ENACTED
LAWS OF UTAH 1985
64-13 6, AS ENACTED
LAWS OF UTAH 1985
64 13 7, AS ENACTED
LAWS OF UTAH 1985
64 13 8, AS ENACTED
LAWS OF UTAH 1985
64 13 10, AS ENACTED
LAWS OF UTAH 1985
64 13 12, AS ENACTED
LAWS OF UTAH 1985
64 13 13, AS ENACTED
LAWS OF UTAH 1985
64 13 14, AS ENACTED
LAWS OF UTAH 1985
64 13 15, AS ENACTED
LAWS OF UTAH 1985
64 13 16, AS ENACTED
LAWS OF UTAH 1985
64-13 17, AS ENACTED
LAWS OF UTAH 1985
64 13 19, AS ENACTED
LAWS OF UTAH 1985
64 13 20. AS ENACTED
LAWS OF UTAH 1985
64 13 21, AS ENACTED
LAWS OF UTAH 1985
64)3 24,

AS EXACTED

BY

CHAPTER 198,

BY

CHAPTER 211,

BY

CHAPTER 211.

BY

CHAPTER 211,
CHAPTER 211,

BY
CHAPTER 211.
BY
CHAPTER 211,
BY
CHAPTER 211,
BY

CHAPTER 211,

BY

CHAPTER 211,

BY

211.

BY CHAPTER
BY CHAPTER 211.
BY CHAPTER 211.
BY CHAPTER 211.
BY CHAPTER

211,
661
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ceedings before a panel
Section 97. Effective Date.
j f j j g n ^ by two-thirds ofallthe members
g!££tgd^a7hhoW t h t s a c t G t i ^ l t e ^ f ^ r
E ^ a l b y the governor, or the d j ^ f o l l ^ T ^ h ^
gtjtutional time limit of Art»cle VTrggT^th^Tt
thje_governo7s signature, orrnlhjTcWnf n v^^7n7
date of veto override
~~
"
~

CHAPTER 226
H.B.No.314
Passed February 22, 1989
Approved March 14, 1989
Effective April 24, 1989
PROBATION AMENDMENTS
By R Lee Ellertson
[*tf ACT RELATING TO CRIMINAL PROCEPURE; AMENDING PROVISIONS RECARDING PROBATION, INCLUDING THE
LENGTH OF PROBATION AND SUPERVISION.
THIS ACT AFFECTS SECTIONS OF UTAH CODE
ANNOTATED 1953 AS FOLLOWS
AMENDS:
77-18-1, AS LAST AMENDED BY CHAPTER 114,
LAWS OF UTAH 1987
Be U enacted by the Legislature of the state of Utah
Section 1. Section Amended.
Section 77-18-1, Utah Code Annotated 1953, as
tut amended by Chapter 114, Laws of Utah 1987, is
amended to read
17-18-1. Suspension of sentence — Probation
— Supervision — Presentence Investigation — Standards — Confidential — Terms
— Termination — Restitution — Revocation — Hearings.
(1) (a) On a plea of guilty or no contest or conviction of any crime or offense, the court may suspend
the imposition or execution of sentence and place
the defendant on probation [Supervised! The court
may place the defendant
(i)on probation {by] under the supervision of the
LQCp&nm€fVt Ht&y not DO imposco oy tno court J UOpartment of Corrections except in cases of class~C
misdemeanors or infractions,
(n) on probation with an agency of local government or with a private organization, or
(in) on bench probation under the jurisdiction of
the sentencing court (The junedrettoftofa&prebaRenera referred teTheOepartment of Correct tons is
*^0lOQ lit vf)€ COUIt OtlVtf)£ ^tl^(HllCtlOfl| CUdtOdy 18

»Hkihe-Department of Corrections )
(b) The legal custody of all probationers [net-refe*fed4ol under the supervision of the department
jpjvith the Department of Corrections The legal
custody of all probationers under the jurisdiction of
[he sentencing court is vested as ordered by the
«>urt fhaving jtirtodretton of the defendant! The
court has continuing jurisdiction over all probationers
(2) (a) The Department of Corrections shall establish supervision and presentence investigation
•tandards for all individuals referred to the department These standards shall be based on the type of
rfTense, the demand for services, the availability of
Agency resources, the public safety, and other cnte1a established by the Department of Corrections to
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determine what level of services shall be provided
(b) Proposed supervision and investigation stan
dards shall be submitted to the J udicia) Council and
Board of Pardons on an annual basis for review and
comment prior to adoption by the Department of
Corrections
(c) The Judicial Council and department shall establish procedures to implement the supervision
and investigation standards
(d) The Judicial Council and the department shall
annually consider modifications to the standards
based upon criteria in Subsection (2) (a) and other
cntena as they consider appropriate
(e) The Judicial Council and the department shall
annually prepare an impact report and submit it to
the appropriate legislative appropriations committee
(3) Notwithstanding other provisions of law, the
Department of Corrections is not required to supervise the probation of persons convicted of class B or
C misdemeanors or infractions, or to conduct pres
entence investigation reports on ciass C misde
meanor8 or infractions However, the department
may supervise the probation of class B mis
demeanants in accordance with department stan
dards
(4) (a) Prior to the imposition of any sentence, the
court may, with the concurrence of the defendant
continue the date for the imposition of sentence for a
reasonable period of time for the purpose of obtain
ing a presentence investigation report from the De
partment of Corrections or information from othei
sources about the defendant The presentence in
vestigation report shall include a specific statement
of pecuniary damages, accompanied by a recom
mendation from the Department of Corrections re
garding the payment of restitution by the defen
dant The contents of the report are confidential
and not available except for purposes of sentencing
as provided by rule of the Judicial Council and foi
use by the Department of Corrections
(b) At the time of sentence, the court shall heai
any testimony or information the defendant or the
prosecuting attorney desires to present concerninf
the appropnate sentence This testimony or infor
mation shall be presented in open court on recorc
and in the presence of the defendant
(5) While on probation, and as a condition of pro
bation, the defendant may be required to perforn
any or all of the following
(a) pay, in one or several sums, anyfineimposed a
the time of being placed on probation,
(b) pay amounts required under Chapter 32a
Title 77, Defense Costs,
(c) provide for the support of others for whose sup
port he is legally liable,
(d) participate in available treatment programs
(e) serve a period of time in the county jatl not t
exceed one year,
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(f) serve a term of home confinement,
(g) participate in community service restitution
programs,
(h) pay for the costs of investigation, probation,
and treatment services, [and)
(i) make restitution or reparation to the victim or
victims in accordance with Subsections 7 6 - 3 - 2 0 1
(3) and (4)1 1, and
(j) comply with other terms and conditions the
court considers appropriate
(6) The Department of Corrections is responsible,
upon order of the court, for the collection of fines and
restitution d u n n g the probation period in cases
(where) for which the court orders supervised probation by the department The prosecutor shall pro
vide notice of the restitution order to the clerk of the
court The clerk shall place the order on the civil
docket and shall provide notice of the order to the
parties The order is considered a legal judgment
[under which the vtetim~may seek eivil remedy! enforceable under the Utah Rules of Civil Procedure

with a probation violation and pnor to a
revoke probation does not constitute ser
toward the total probation term unless t
tioner is exonerated at a hearing to rev< _
bation Any time served in confinement a„
heanng or decision concerning revocation o
tion does not constitute service of time t
total probation term unless the probationer laf
erated at the h e a n n g

^ h e conditions of probation, the court may orP L probation revoked modified, continued, or
E l b e entire probation term commence anew If
R a t i o n is revoked, the defendant shall be senr ^ a or the sentence previously imposed shall be
fccuted

(b) [When any—probationer, wit]
from the eourtor theDepartment of*
Bents mmself from the^tateperavoidser
bation supervisien,-the-period o f al
aneev or evasion tolls theprobation period
rung of the probation period is tolled upon
of a violation report with the court alleging a %m
tion of the terms and conditions oT probation ornpaJL3
the issuance ofan order to show cause or warranto
:rr i
tne~ court
~
*

EXuptcy

[(e> Nothing tn this section precludes the cqSF
from discharging a fr^^^'^n^-r nt nny-hmr, nfiHr
discretion of the-eourt-1
(9) (a) (Kxeept as provided inSubi>cetion ( 7 ) ^ ) ^
this chapter, probation) Probation may not be mora
fied or extended except upon waiver of a heanng for
the probationer or upon a hearing and a finding at
court that the probationer has violated the cood?
tions of probation Probation may not be revoked Except upon a hearing in court and a finding that the
conditions of probation have been violated

(7) (a) (Uponl Probation may be terminated at any
t i m e a t the discretion of the court or upon completion without violation of (18 monthtrJ 36 months
probation in felony or class A. misdemeanor cases, or
[six| 12 months in cases of class B [misdemeanor
eases-, t h e probation period shall be-terminated; unless-earlierterminated by the~eeurtl or C misde
meanors or infractions If the defendant, upon expiration or termination of the probation period, has
outstanding fines or restitution owing, the court
may retain jurisdiction of the case and continue the
defendant on bench probation or place the defend
dant on bench probation for the limited purpose of
enforcing the payment of fines and restitution
Upon motion
prosecutor or victim, or upon its
own motion, the court may require the defendant to
show cause why his failure to pay should not be
treated as contempt of court or why the suspended!
jail or pnson term should not be imposed"

(b) Upon the filing of an affidavit alleging iriuY
particularity facts asserted to constitute violation'of
the conditions of probation, the court (whiehl that
authonzed probation shall determine f whether] if
the affidavit establishes probable cause to believe
that revocation, modification, or extension of proba?
tion is justified If the court determines [that] there
is probable cause, it shall cause to be served on the
defendant a warrant for his arrest or a copy of the
affidavit and an order to show cause why his probation should not be revoked, modified, or extended?]
(c) The order to show cause shall specify a time
and place for the heanng, and shall be served upon
the defendant at least five days pnor to the hearing.
The defendant shall show good cause for a continii^
ttnee The order to show cause shall inform the oV
ffendant of a nght to be represented by counsel at the
heanng and to have counsel appointed for him u be
ia indigent The order shall also inform the defendant of a n g h t to present evidence

(b)The Department of Corrections shall notify the
sentencing court and prosecuting attorney in writing [46 days] in advance in all cases (wherel when
termination of {supervision 1 supervised probation
will occur by law The notification shall include a
probation progress report and complete report of details on outstanding fines and restitution orders
[(e)-At a n y time-pnorte t h e termination of probation; tipon ft m i m m u m e f five day^iH>tieeftnda hearm g o r upon a watver of thenotiee-and hearing by the
probattonerrthe court may-extend probation for-an
additional t e r m - e M 8 montho-m felony~^r-dass-A
mtsdemeanoraoratx m o n t h s tne4aas-B mtsdemeanors-tP fineaor-restitutten-er both are-owing- J

(d) At the hearing, the defendant shall admit or
deny the allegations of the affidavit If the defendant denies the allegations of the affidavit, the
prosecuting attorney shall present evidence on u*
allegations The persons who have given adverse information on which the allegations are based shall
b« presented as witnesses subject to questioning by
the defendant unless the court for good cause otherwise orders The defendant may call witnesses, ipp»ar and speak in his own behalf, and present evidence
^

(8) (a) [AlHime-served without violation whuVon
probation applies t o service of t h e total term of probation-but does not-eliminate the reouirement-ef
serving48 eonseeutive months- without-vtelattoft tn
felony-erelass-A misdemeanoreasesror
tive-montha-without violation- m class B misde} Any time served by a probationer
outside of confinement after having been charged

U) After the heanngf,] the court shall make find»ags of fuct Upon a finding that the defendant viofi<m

5,0) Restitution imposed under this chapter is
tiidered a debt for "willful and malicious injury"
Pourposes of exceptions listed to discharge in
gijCA

as

1985

Provlded

in Tltle U

* Sectlon

523>
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Section 78- 2 7 - 5 0 . Utah Code Annotated 195 J as
enacted by Chapter 11.1, J uws ol Utah 1977, is
amended to read

I

78-27-50. Financial information privacy —
Act i n a p p l i c a b l e t o c e r t a i n official i n v e s t i gations.

I

Nothing in this act shall apply where an examina
tion of said records is a part of an official investiga
tion by any local police, sheriff, city attorney, county
attorney, the attorney general, fori the [statej Hepartment of Public Safety, (orj the Bureau of Recovery Service:.!,J of the Department of Social Services,
or the Oepail ment of Com in e rce

I

L a w s of U t a h - 1990
C H A P T E R 134
S B. N o . 75
Passed February 21, 1990
Approved March 8, 1990
Effective Apnl 23, 1990
PROBATION CRITERIA

I
I
I
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By John P Holmgren
AN A C T RELATING T O P R O B A T I O N ; P R O VIDING THAT A P E R S O N MAY B E V O L U N TARILY A D M I T T E D T O T H E STATE H O S P I TAL A S A C O N D I T I O N O F P R O B A T I O N O R
STAY O F S E N T E N C E .
THIS ACT AFFECTS SECTIONS OF UTAH CODE
ANNOTATED 1953 AS FOLLOWS
AMENDS:
62A-12-228, AS LAST AMENDED BY CHAPTER
161, LAWS OF UTAH 1989
7 7 - 1 8 - 1 , AS LAST AMENDED BY CHAPTER 226,
LAWS OF UTAH 1989
Be it enacted by the Legislature

of the state of Utah

Section 1. S e c t i o n A m e n d e d
Section 6 2 A - 1 2 - 2 2 8 , Utah Code Annotated 1953,
as last amended by Chapter 161, Laws of Utah 1989,
is amended to read
62A-12-228. V o l u n t a r y c o m m i t m e n t — A g e o f
patient.
(1) The director or his designee may place in the
custody of the division for observation, diagnosis,
care, and treatment any individual who is mentally
ill or has symptoms of mental illness and who, being
16yearsofage or older, applies for commitment, and
any individual under 16 years of age who is mentally
ill or has symptoms of mental illness, if his parent or
legal guardian applies for commitment in his behalf
(2) No person 16 years of age or older may be com
m it ted or continue to be committed against his will,
except as provided in this pari
(3) A person may be voluntarily committed to the
division for treatment at the Utah State Hospital as
• condition of probation or stay of sentence only af
U-r the requirements of Subsection 7 7 - 1 8 - 1 (11)
naycPbeen met
Section 2. S e c t i o n A m e n d e d
Section 7 7 - 1 8 - 1 , Utah Code Annotated 1953, as
last amended by Chapter 226, Laws of Utah 1989, is
•mended to read
'7-18-1. S u s p e n s i o n of s e n t e n c e — Probation — S u p e r v i s i o n — P r e s e n t e n c e i n v e s t i gation — Standards — Confidentiality —
Terms a n d c o n d i t i o n s — R e s t i t u t i o n — Termination, revocation, modification, or extension — Hearings.
i l ) (a) On a plea of guilty or no contest or convic
t*on of any crime or offense, the court may suspend
the imposition or execution of sentence and place
the defendant on probation The court may place
the defendant
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(i) on probation under the supervision of the De
partment of Corrections except in cases of class C
misdemeanors or infractions,
(u) on probation with an agency of local government or with a private organization, or
(in) on bench probation under the jurisdiction of
the sentencing court
(b)The legal custody of all probationers under the
supervision of the department is with the Department of Corrections The legal custody of all proba
tioners under the jurisdiction of the sentencing
court is vested as ordered by the court The court
has continuing jurisdiction over all probationers
(2) (a) The Department of Corrections shall estab
lish supervision and presentence investigation
standards for all individuals referred to the depart
ment These standards shall be based on the type of
offense, the demand for services, the availability of
agency resources, the public safety, and other cnte
n a established by the Department of Corrections to
determine what level of services shall be provided
(b) Proposed supervision and investigation standards shall be submitted to the Judicial Council and
Board of Pardons on an annual basis for review and
comment pnor to adoption by the Department of
Corrections
(c) The Judicial Council and department shall es
tablish procedures to implement the supervision
and investigation standards
(d) The Judicial Council and the department shall
annually consider modifications to the standards
based upon c n t e n a in Subsection (2) (a) and other
criteria as they consider appropriate
(e) The Judicial Council and the department shall
annually prepare an impact report and submit it to
the appropriate legislative appropriations commit
tee
(3) Notwithstanding other provisions of law, the
Department of Corrections is not required to supervise the probation of persons convicted of class B or
C misdemeanors or infractions, or to conduct pres
entencc investigation reports on class C misde
meanors or infractions However, the department
may supervise the probation of class B misdemeanants in accordance with department standards
(4) (a) Prior to the imposition of any sentence, the
court may, with the concurrence of the defendant,
continue the date for the imposition of sentence for a
reasonable period of time for the purpose of obtain
ing a presentence investigation report from the De
partment of Corrections or information from other
sources about the defendant The presentence in
vestigation report shall include a specific statement
of pecuniary damages, accompanied by a rccom
mendation from the Department of Corrections re
garding the payment of restitution by the defen
dant The contents of the report are confidential
and not available except for purposes of sentencing
as provided by rule of the Judicial Council and for
use by the Department of Corrections

Ch. I'M
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<b) At the time of sentence, the court shall hear
any testimony or information the defendant or tho
prosecuting attorney desires to present concerning
the appropriate sentence. This testimony or information shall he presented in open court on record
and in the presence of the defendant.
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(5) While on probation, and as a condition of probation, the defendant may be required to perform
any or all of the following:
fa) pay, in one or several sums, any fine imposed at
the time of being placed on probation;
J
I
I

<b> pay amounts required under Chapter 32a,
Title 77, Defense Costs;
(c) provide for the support of others for whose support he is legally liable;

(8Mai Any time served by a probationer outside of
confinement ufler having been charged with a pro^
bation violation and prior to a hearing to revoke pro^
bation does not constitute service of time toward the.
total probation term unless the probationer is exonerated at a hearing to revoke the probation. Any
time served in confinement awaiting a hearing or
decision concerning revocut ion of prohution does not
constitute service of time toward the total probation
term unless the probationer is exonerated at the
hearing.
(b) The running of the probation period is tolled
upon the filing of a violation report with the court alleging a violation of the terms and conditions of probation or upon the issuance of on order to show
cause or warrant by the court.

(d) participate in available treatment programs;
(e)serve a period of time in the county jail not to
exceed one year;

(9)(al Probation may not be modified or extended
except upon waiver of a hearing by the probationer
or upon a hearing and a finding in court that the probationer has violated the conditions of probation.
Probation may not be revoked except upon a hearing in court and a finding that the conditions of probation huve been violated.

<fi serve a term of home confinement;
(g) participate in community service restitution
programs;
(hi pay for the costs of investigation, probation,
and treutment services;
(i) make restitution or reparation to the victim or
victims in accordance with Subsections 7 6 - 3 - 2 0 1
(3) and M); and
(j) comply with other terms and conditions the
court considers appropriate.
(6) The Department of Corrections is responsible,
upon order of the court, for the collection of fines and
restitution during the probation period in cases for
which the court orders supervised probation by the
department. The prosecutor shall provide notice of
the restitution order to the clerk of the court. The
clerk shall place the order on the civil docket and
shall provide notice of the order to the parties. The
order is considered a legal judgment enforceable un- I
der the Utah Rules of Civil Procedure.
j
(7)(a) Probation may be terminated at any time at j
the discretion of the court or upon completion without violation of 36 months probation in felony or
class A misdemeanor cases, or 12 months in cases of
class B or C misdemeanors or infractions. If the defendant, upon expiration or termination of the probation period, has outstanding fines or restitution I
owing, the court may retain jurisdiction of the case I
and continue the defendant on bench probation or I
place the defendant on bench probation for the liin- I
ited purpose of enforcing the payment of fines and I
restitution. Upon motion of the prosecutor or vie- j
tim. or upon its own motion, the court may require (
the defendant f.o show cause why his failure to pay 1
should not be treated us contempt of court or why I
the suspended jail or prison term should not be im- j
posed.
I
(b)The Department of Corrections shall notify the
sentencing court and prosecuting attorney in writing in advance in ati cases when iei miiuition of su-

perviseU probation will occur by law. The notifies?
tion shall include a probation progress report sr»4
complete report of details on outstanding fines an<{
restitution orders.

J
I
j

(b) Upon the filing of an affidavit alleging with
particularity facts asserted to constitute violation of
the conditions of probation, the court that authorized probation shall determine if the affidavit establishes probable cause to believe that revocation,
modification, or extension of probation is justified.
if tho court determines there is probable cause, it
shall cause to be served on the defendant a warrant
for his arrest or a copy of the affidavit and an order
to show cause why his probation should not be revoked, modified, or extended.
(c) The order to show cause shall specify a time
and ptac* for the hearing, and shall be served upon
the defendant ut least five days prior to the hearing.
The defendant shall show good cause for a continuance. The order to show cause shall inform the defendant of a right to be represented by counsel at the
hearing and to have counsel appointed for him if he
is indigent. The order shall also inform the defendant of tt right to present evidence.
(d) At the hearing, the defendant shall admit or
deny tho allegations of the affidavit. If the defendant denies the allegations of the affidavit, the
prosecuting uttorney shall present evidence on the
allegations. The persons who huve given adverse information on which the allegations are based shall
be presented us witnesses subject to questioning by
the defendant unless the court for good cause otherwise orders. The defendant muy cull witnesses, appear and j>peuk in his own behalf, and present evidence.
(e) After the hearing the court shall make findings
of fact. Upon a finding that the defendant violated
the conditions of probation, the court may order the
probation revoked, modified, continued, or that the
entire probation term commence anew. If probation
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j , revoked, the defendant shall be sentenced or the
jtntencc previously imposed shall be executed.
(10) Restitution imposed under this chapter is
considered a debt for "willful and malicious injury"
for purposes of exceptions listed to discharge in
bankruptcy as provided in Title 11, Section 523,
U.SC.A. 1985.
(11) The court may order the defendant to commit
bhnseTf to the custody of the Division o r i e n t a l
flteaTthTor treatment at the Utah State HospitaTas a
^ond i tion of probation or stay of sentence, only after
thTsuperintendent of t h e U t a h State Hospital or his
Besignee has certified to the court that:
(a) the defendant is appropriate for and can benefit from treatment at the state hospital;
(b) treatment space at the hospital is available for
the defendant; and
(cj_that^ persons described in Subsection
62A-l2-209~(2Kg) are receiving priority for treatmcnTover the defendonuTdescribeorirrtlua subsection.
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